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ADVERTISEMENT. 



X HIS work is intended to give a view of the Foreign 
Relations, ao account of the policy pursued, or, as it is 
sometimes termed, a diplomatic history of tbe country, 
from the first intercourse of the Government with 
Europe in 177ti — 7 — 8, to the end of the year 1814. J 
We have selected that period for the close of the ^M 
"account," as a general pacification then took place, 
and those considerations, which, during the wars of 
the French revolution, gave so much importance to 
our negotiations abroad, were, in consequence of the 
state of peace, entirely put at rest- 



We have given a condensed exposition of some of 
the important principles of tbe Laws of Nations, brought 
into discussion since the year '92, though the nature of 
the work has not permitted an extended dissertation 
on any of (hose topics. 



IV ADYERTISEMENT. 

It is proper to observe that, in preparing this work, 
great use has necessarily been made of the collec- 
tion of American state papers, and of the journals of 
Congress, both of the confederation, and of the present 
government, together with the documents, debates, &c 
to be found in the Parliamentary History of Great 
Britain, and other works of that description. The 
valuable collections of the Ebeling and Warden libra- 
ries on American subjects, now in the possession of 
Harvard University, and the excellent collection of 
American tracts in the Atheneum in this town, may be 
consulted to advantage on any topic relative to this 
country. 

Boston, April 10th, 1826. 
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W E propose, in this chapter, briefly to recite the power of Con- 
greaa tinder the confederation of'78,andof thegovemmentun- 
der the constitution of '89, in regard to the relations of the 
country with foreign states, together with such circumstances, 
as properly belong to the management of foreign affairs. It 
is well known, that the first assembly of delegates from the 
thirteen colonies, or parts of colonies, was held in Philadel- 
plua, in September, '74. The meeting was convened on the 
pioposition of the Province of Massachusetts Bay ; and it was 
annually renewed by a vote of the Congress itself till the 
1 
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year 177S, when the diSbrcat colonies or provinces, having 
instructed their deleg^t^e l6 sign the articles of " Confedera- 
tion and pcrpetuatViifon," agreed on by Congress in the pre- 
ceding NovopiB^f an organized government, usually known 
by the,n5pi'e..ttf the Confederation, was established. Before 
this pertpti' the delegates to the Congress acted by the special 
.-.instructions of the Province Legislatures, or of the committees 
-.•\6rthe people by whom they were chosen. These instructions 
*■ were of various import. Some delegates, indeed, were not 
furnished with any powers whatever. Their discretion was 
unlimited. But in general the representatives of the 
colonies were authorized to consult for the public good and 
general welfare, either by securing the liberties of the pro- 
vinces, or by establishing ajust and safe commercial arrange- 
ment with the mother comitry. A Congress, thus composed, 
was not invested with constitutional authority. Even, if the 
instructions of the delegates had been binding on their re- 
spective legislatures, the different legislatures would not have 
been bound in an equal degree ; for some delegates were with- 
out instructions, and to those who were furnished with them a. 
great variety of powers were given. The colonies, or provinces, 
were not parties to any instrument ; they did not jointly agree 
to support any one measure ; much less the great .system of 
measures by which the revolution war was conducted. But 
the exigency of the case, the danger of the country, the ne- 
cessity of preservation, supplied the deficiencies of form. The 
Congress of '74 did not appear to believe, that a war would 
take place — they did not expect a separation Irom the mother 
country — they took no direct immediate measures to resist, by 
force, the unjust pretensions of the British government. This 
Congress remained in session six weeks with closed doors. 
They adopted a non -import at ion, non-exportation, and non- 
consumption agreement — they prepared a petition to the king 
— >and an address to the people of Great Britain ; — public do- 
cuments, which will always be admired, as long as good writ- 
ing, manly sense, and just practical notions, both of civil and 
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political liberty, merit applause. The Congress of '75 enter- 
ed upon the var, and, trom the time General Washington was 
appointed to command the continental forces to the confede- 
ration in '78, they levied men, borrowed money, sent minis- 
ters, concluded treaties, and performed most of the acts of a 
sovereign government. In '78, the confederation* was adopt- 
ed by the thirteen colonies, under the title of the "United 
States of America." This is the date of a constitutional 
government in this country. Whether as parties to this in- 
strument, or to the act of Union of '89, the states severally and 
mutually pledged their faith, in as solemn a manner as could be 
done, to abide by the determination of the United States in Con- 
gress assembled on all questions that, by the confederation or 
the constitution, were subjected to their deliberation and con- 
trol. This was a regular contract, obligatory in an equal man- 
ner, and to a defined extent. We shall only mention the pro- 
visions of the first " Union" that relate to the subject of this 
work. 

"The United States, in Congress assembled, sballbaTe the sole ami 
exclusive right aod power — Of determining oo peace and war, ex- 
cept in tlie cases inenlioned in tlie aiatb article — Ofsending; and re- 

* Tlie idea ofa confederacy was not allogclher new. A sdieme of 
this sort was discussed in a meeting of delegates at Albany in 1754, 
though for 8 very different purpoee. The king in council rejected 
Ihe application, la July, 75, a year before the Declaration of In- 
dependence, Congreaa took the matter of a confederacy and union 
iulo consideration, the inconvenience and even fatal danger of their 
actual condition being abnadantly apparent. Tlie first sketch was 
proposed by Dr. Franklin, a member from Pennsylvania. This did 
not differ materially from the articles afterwards agreed on, though 
America could, by no means, at that period, be considered as separated 
from England. An amended copy of this scheme was afterwards re- 
ported by a committee in July, 76. This is said to he in the hand- 
writing of Mr, Dickinson, the well known author of the Farmers' Let- 
ters. It is very evident, that Congress did not think it important to 
adapt articles of perpetual union tilt a reconciliation with Great Britain 
became utterly hopeless. The articles were extremely discussed. 
They were finnllv accepted in Novemhur. 1777. . . ,,-; 
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ceiling ambassailors — Eatering into treatiei and alliances, provid- 
ed Ihat DO Irealy of coromerce shall be made, whereby the Icgif- 
latiTe [jower of llie respective slates shiitl be reMrained from im< 
posing; *uch imporlH and duties od foreigaers, as tbeir own people 
are subjected Id, or from prohibitiog Ihe espor(alion or importa- 
tion of any species of goods or coiDDiodities nhalsoever" — "To 
borrotv moaey or emit bills oa the credit of Ihe United States, trans- 
milting every half year to the respective stales an account of the 
sum? of niooey, so borrowed or emilted"— "The United Slates, in 
Congress .laiemblcil, shall never engage in a war, nor grant letteri 
of mnrqne and reprisal in time of peace, nor enter into any treaties 
or alliances, nor coin money, nor regulate the value thereof, nor 
ascertain the sums and expenses necessary for the defence and wel- 
fare of the United States, or any of them, nor emit bills, nor 
borrow money on the credit of the United States, nor appropriate 
money, nor agree upon the number of vessels of war to be hailt or 
purchased, or the number of land or sea forces lo be raised, nor 
appoint a commander in chief of the army or navy — unless nine 
states assent to [lie same." 

Each stat€ had one vote ; but no state could have more than 
seveQ delegates in the Congress. 

Peace having been made, the nation was speedily convinced 
that the confederation was altogether inadequate in al! mat- 
ters of trade, for all purposes of revenue and commerce, and 
of intercourse of every f" "rription with foreign states. The 
present constitution was adopted, and went into operation on 
the 4th of March, 1789. Under this constitution, Congress 
has power to " lay and collect taxes" — "to borrow money on 
the credit of the United States" — " to regulate commerce :" 
but the " President has power, by and with the advice and 
consent of the Senate, to make treaties provided two thirds 
of the Senators present concur, and he shall nominate, and 
by and with the advice and consent of the Senate, shall ap- 
point ambassadors, other public ministers," &c. This is 
the mode in which the constitution directs that foreign inter- 
course shall now be maintained. Treaties are the supreme 
law of the land. All rourta must take notice of them. 
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The judiciary cannot declare a treaty to have been violated 
and therefore void. Thia power belongs solely to Congress. 
But it is not settled, whether the courts have not power to de- 
clare an article of a treaty unconstitutional. 

" In the year I79S, aftLT tlie Ire.ily wilh Great Britain was rati- 
fied by liie Presiilenl and Seniile, and was proclaimeil by ihe Pre- 
■ideat, it beciime a question how fiir, under the constitution, a trea- 
ty was bindiDg on Congress as a legislative body, lo the discuc- 
fionoftbix question, in Ihe Hoiiee of Hep re.^en la lives, it (vhs coo- 
teoded on the one hand, that a treaty was a contract between two 
nations, which, when made by Ihe President by and wilh the adviCh 
and consent of the Senate, was binding on Ihe nation, and that 
a refusal by Ibe Hou»ie of Representaiives to carry it into effect, 
was breaking the treaty and vlolaiing the faith of the nulJOD. 
On the other band it was contended, that a treaty which required 
an appropriation of money, or any act of Congress to carry it into 
effect, was not, in that respect, obligatory till Congress had agreed to 
carry it into effect, and they were at full liberty to make or with- 
hold such appropiialioQ or act, without being chargeable wilh vio- 
lating the treaty, or breaking Ihe full failh of the nation. Accord- 
ingly the House of Kcpresenlatives passed a resolution calling on 
President Washington to lay before them the instructions to Ihe 
Minister, (Mr. Jay), who had negotiated the treaty with Great 
Britain, and the correspondence and documents, except EO far as on 
acconnt of the pending negotiation, they were improper to disclose, 
The President declined a compliance wilh the request, staling, 
among other reasons, thai a treaty duty made by the President and 
Senate, became the Ian oT the land and was obligatory ; that Ibe 
absent of the House of Representatives was not neeeR-ary to the 
lalidily of a treaty, and therefore the papers requested could not 
come under the cognizance ofthe House of Represeulalives, except 
for the pnrpoHe of impcachmeat, which was not staled lo be their 
object. The House of Hepresentatives thereupon passed resolu- 
tions, disclaiming the power to interfere in making tre.ilies, but 
asserting their right whenever stipulations were made in subjects 
committed to Congress by Ihe constitution, to deliberate on the ex- 
pediency of carrying them into effect; and in legislating on several 
treaties then before them, they struck out (he words " that provi- 
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■ion oug'bt lo be made by law," and aubalituted words whicb de- 
clared merelj' Ihc espediency of passing the necessary laws. In 
the session IQlb, 16, Ihe question as to Ihe elTcct ofa treaty arose 
again in Congress, and whs elaborately discussed in Lolh branches. 
A cnninicrci;il treaty bad been made at London, in Ihe month of July 
preceding, beliveuii Ihe United States and Greiit Britain, by which it 
was iigreed lo abolish (he discriminating duties on British vessels 
and cargoes, then esiallog under the acts of Congress; and a bill 
was passed in the House of Kepresenlatives parlicuhirly eoacting 
the same slipulalions as Ihe treaty contiiined. But il was rejected 
is Senate, tbal body having parsed a hill of their onn, which 
simply declared that so much of any act of Congress, as was con- 
trary lo the treaty, should be deemed and taken [o be of no force 
or effect. This bill was amended, in the House, by striking out 
llie words " and declared," and substituting the original bill which 
the Senate bad rejected j these amendments were, however, re- 
jected in the Senate, and (he difference between the two houses, tor- 
minated in (he appointment of commillecs of conference, by whose 
recommendation the above mentionpd amendments of the House 
were relinquished, and the bill passed as proposed by the Senate in 
a declaratory shape, with some modifications not affecting the prin- 
ciples in dispute."* 



DEPARTMENT OF FOREIGN AFFAIRS. 

The Congress, or Government, during the confederation, con- 
sisted of but one branch or house. The number of the dele- 
gates was usually between fifty and sixty, | It was a legis- 
lative body, and its business, both foreign and domestic, in the 
outset, was done altogether by committees. They had ori- 
ginally no executive officers. The powers of the government 
were not then distributed in the beautiful manner we have 

* Sergeant. — ConBlilulioiial law, 

t Fifty-six signed tlie Declaration of lodepondeiice. 
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since seen them, under the present constitution. But they 
were all assembled or concentrated in one body or single de- 
partment. This circumstance, connected with the state of 
the nation, must have made the office of delegate, during the 
revolution war, exceedingly laborious and responsible. 

The first committee to undertake the foreign business of 
the country was instituted in November '75. It was a secret 
committee and called the committee of " foreign correspon- 
dence." Subsequently, it wascalled the committee of foreign 
alTairs, and was provided with a secretary. I'his committee 
did a great deal of work. They had the management of all 
the foreign correspondence, then voluminous, and of all ne> 
gotiations, particularly those that led to the treaties with 
Prance and Holland. But the evils and greatinconveniences 
of this mode of conducting the delicate, complicated, and 
very difficult transactions, in which the United States were 
engaged with other nations, a description of business daily 
accumulating in amount, were soon felt and will readily be 
perceived. The committee was abolished in January, '81, 
andan office called the "Department of Foreign Affiiirs" estab- 
lished in its place. The necessity of this change is well 
explained in the preamble to the report made on the oc- 
casion. 

"The extent and rising power of these United Stales, entitle 
them to a place among the great poteotntes of Europe, while oui' 
political and commercini interests point out the propriety of culli- 
valing wilh them a friendly correspondence and coDoeKion. That 
to render such an intercourse advaEilageou», the necessity of a com- 
of the interests, views, relation, and systems, of 
obviod:!. That a knowledge in its nature so com- 
inly to be ;icquireil by a constaat attention to the state 
of Europe, and iiti unremitted iippbc»tioD (o the means of acquirinjf 
well grounded information. That Congress are, moreover, called 
upon to maintain tvilh our ministers at foreign courts a regular cor- 
respondence, and to keep them fully informed of every circuin- 



petcol knc 
those potentates is 





OKPAKTltEKT OF FOBEIGX ATFUBS- 

d event, which re^rdi the pabUc bouoor, oUerest, a 
WhereopoD, Resolted, that an office be forthwith < 
Eched for the depaiinent of roreign flairs, to be kept alwaji ii 
place where Congresa shall reside. Thai there shall be a Secie- 
t*r; for the dispatch of the busiDess of Ihe said office, to be staled 
* ** Secretary for ForeigTi Affairs." That it shaD be (he dulj of the said 
Secretary to keep aa-j preserie all the book4 and papers belongs 
n the departtneDl of foreiga affairs, to receive and report ibe 
I ^plicatioDS of all foreigoers, to correi^oDtl with the ministers of 
mie United Mates at foreign courts, acd with the miBislers offorei^ 
ind other persona for the porpoK of obtaitUDg- theiseet ex- 
od Qsefgl informaEioa relaliie I« foreign a&ir^ to be laid be- 
fore Coogress when required, also to traoamit such cannninitcatioas 
wCongreM shall direct, to the ministers of tbe^e Uaited Slates *bA 
•ttern al foreign conrta am) in foreizn coimEries; the ^ecretaij 
alt hare liberty to attend Congress, that he may be better in- 
d of the affairs of the L'niled Slates, aod bare an opportuni^ 
of eiplainin^ his repurls respecting hisikpartmeoL^ 

In Ibe fotlowin^ ye&x ibe style of ibis officer was altered. 
He was called " Secretary to the United Slates of America for 
the department of foreign aflaurs," acd he was allowed 4000 
dollar? eiclusiTe of tbe eipeo^s of his office. Mr. Robezt 
R, Ltvinsatoa of Xew York, was tbe first Secretary of Sute- 
He was cbosen La Aognst '61, bot having resigned to Jane 
'63, Mr. Jay, at that time in Europe, was choeen to succeed 
htm. Mr. Jay remained ia office till the adopdoo of the 
coostitotion. This office was not expressly recognized by tbe 
eoafederatioo ; no provisioQ hai-ing beeo made in that tnstni- 
ment for establishment by name of this or any other depart- 
isent, bot it was enacted by a resolutioti, as ihe present de- 
partinent of state hss been sabsequeoily created by a h« of 
Consfre^. Tbe institation of these departmenls was tm- 
thorized by the 9th article of the confederation — " tbe power Id 
appoint such civil officers as niay be necessary tot nan^- 
ing the general affairs of the United States." This office 
was the fbuodation of ibe present department oT State, estab- 
lished bv law in 'S9. bo proTmon havtng been made for it in 
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the constitution, (except the general one under article 1. 
sec. 9. provision 17.) It was then called the " Department of 
Foreign Affairs," and tlie officer, the " Secretary for the Depart- 
ment of Foreign Affairs." These terms were respectively 
changed to " Department of State," and " Secretary of State." 
TTie duties of this officer have not materially varied in conse- 
quence of the change of government. The Secretary of State 
now forma one of the Cabinet, and in the whole conduct of 
that department, receives his instructions from tlie President. 
JVo arrangement having been made by Congress for the 
appointment of this officer, the President exercises the right, 
conferred on him in other cases, of making a nomination in 
the usual form to the Senate. He has also under a construc- 
tion of the constitution (now admitted,) the right of removing 
this officer, or the head of any other department at his plea- 
sore. The law of '89 is considered as having settled this very 
important point. The bill did not pass witliout a very able 
and earnest opposition, but as the clause giving the power of 
removal to the President, was stricken out, the appearance 
even of conferring this right upon him by the Legislature was 
removed, and it could be regarded as a quality only incident 
under construction to the right of nomination, as it regards all 
superior officers of the United States " whose appointments" 
were " not otherwise provided for." The salary of the Secre- 
tary of State is now 6000 dollars. Of late years various mat- 
ters have been referred to the examination, or the manage- 
ment of this officer, that do not in strictness belong to the De- 
partment of Foreign Affairs; for the duties of this department 
are not so speciffc, or easily defined, as those of either of the 
ethers. This circumstance has produced a great accumu- 
lation ofbusiness, and itis probable the government will find 
it necessary to create a fifth department, for the purpose of 
relieving the Secretary of State of all those affairs that do not 
properly belong to the Army, Navy, or Treasury. This might 
weH be called the department of domestic affairs, or home 
department, perhaps a more significant and convenient name- 



We observe, in the late message of the President, a depart- 
ment of this description has been recommended. 
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The United States have never sent or received an "ambas- 
sador,"* in the usual diplumatic sense of that term. Indeed 
the form of our government appears entirely to forbid it, while 
we confine ourselves to the European meaning of the rank. 
An ambai^sador has a representative character. He represents 
the person and dignity of his sovereign. " The pre-eminence 
of ambassadors manifests itself chiefly in the particular cere- 
monial of their reception in the country where they are 
appointed to reside. They are entitled to speak at the 
audiences they obtain, with heads covered, — to keep a canopy 
or throne in their dwellings," Slc. An ambassador is, of 
course, often employed to manage the affairs of his nation 
like any other public minister, but his representative charac- 
ter of the honour and dignity of his sovereign, constitutes in 
his particular case, a minister of the first rank. This latter 
quality an American minister cannot well possess, for he 
represents nothing but the nation. The government it is true, 
has a right to reiiuire that ministers shall be received from 
them of the rank of ambassadors, but the distinction will 
obviously depend upon something different from the repre- 
^ntation of the person of the sovereign. The English, we 
believe, are not much in the habit of employing ambmaadors; 
most of their ministers being envoys, with full powers. But 
there are certain courts in Europe to which it seems to be 

* The Congress of '83 introduced a slight difference in the cere- 
monial of receiving an aiabatsador. He was allowed to sit covered in 
their presence and the President rose not only when he was introduced, 
bill also wlien he read his answer. Ministers did not enjoy these pri- 
rileges. 
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a sort of etiquette to eend an ambassador. The sovereigns of 
the House of Bourbon, (France, Spain, and the'two Sicilies,) 
are usually represented at their respective courts by a minis- 
ter of this rank. 

Difficulties have often arisen from the ^claims of ministerR 
on the score of precedence. We find in the Recueil des 
Pieces officielles, (Tom. 8. No. 17.) an arrangement signed by 
the eight powers,* parties to the Ireatitss of 1S14 — 1815 on 
this Eubject. As it is quite short and is now probably adopted 
in most of the European courts, we take this opportunity of 
translating it ; the provisions appear just ; they are at least 
very convenient. 

'^ Art. 1. Diplomatic ngeots are divided into three classes. 
1. Ambassadors, Legates, or Nuncios. 2. Envoys, Minislers and 
olfaera^Dls accrediled by the Sovereigns. 3. Charges d'AfTaires, 
accredited by Ihe Department of Foreign Relations. 

" Aut. 2. Ambassadors, Legates or Nuocios, are alone invested 
with a represenlalive cbanicler. 

" Akt. 3. Diplomatic agents sent on a mission extraordiiiary, are 
not entitled, on this account, to a superior rank. 

" Akt. 4. Diplomatic agents of tlie respective classes take rank 
according to the date of the ofGcial notice of their arrival. The 
representatives of the Pope are not affected by this article. 

"Art. 5. Each State shall determine upon an uniform mode of 
receiving diplomatic agents of the different classes. 

"Art. 6. Neither relationship nor family or political alliances 
between courts confer rank upon their agents. 

"Art, 7. The order in which the signatures of Ministers shall be 
placed in acts or treaties between several powers, that allow of the 
alteniat, shall be determined by lot." 

During the confederation, the public officers of the United 
States abroad were called, either Chargi^s d'Affiiires, Commis- 
sioners, or Ministers Plenipotentiary. We are not aware that 
the confederation ever received or employed an Envoy Extra- 

* Austria, Spain, France, Great Britain, Portugal, Prussia, Russia 




ordinary. At present the government has established by its 
practice three ctaases, viz. Charg^ d'Affaires ; Minister Ple- 
nipotentiary and Envoy Extraordinary. The Corps Diplo- 
matic of this country in Europe now consists either of Chargts 
d'Affaires or Envoys Extraordinary with full powers. 

The salaries of public ministers varied very much under the 
confederation. They had at first no fixed compensation. 
But in October '79 a salary of £2500 was established for the 
ministers in France, and of £1000 for the Secretaries, in full 
for services and expenties. This rate conlinxfBd till '84, when 
Congress resolved that Die salary of a minister should not 
exceed 9000 dollars. It does not appear that any outfit was 
allowed. The confederation generally paid their ministers 
better than is now done ; for the expense of hving in Europe, 
particularly on the continent, has increased at least one half 
the last forty years. We have still remaining a report of the 
Secretary of Foreign Affairs on the expenses of his department 
in 1762. It is in some respects an amusing document, though, 
as it regards the expense of the ministers, obviously quite 
loose and hasty. 

"Dr. Franklin has a part of Mr. Chaumont's house at Passy, 
he keeps a chitriot and pair, aad three or foar servants, and gives 
a dinner Dcc.isionaDy to the Araericana and others. His whole 
expense as fur as I can learn,, is very much within his income. 
Mr. Adams lives in lodgings ; keeps a chariot and pair, and tivo 
men servants. He has hitherto retained a private secretary, who 
will, in the atuence of Mr. Dana, it is presumed, be paid by Cou- 
grcss. 1 have lately heard that Mr. .Xdams was about to take a 
house. Mr. Dana's siilary, even if he should assame a public cha- 
racter in a country where the relative value of money is so high, 
that if I am well informed, an elegant bouse may bo hired for 
litleen guineas a year, is very ample. Of Mr. Jny's manner of 
living, I have been abk to give no account, but I should conclude 
from the price of the necessaries of life in tbal pan of Spain in 
which he lives, from the port the Court and the people about it 
matotHin. and ab^ve all. from its sitting in (liferent parts of thff 
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Kingdom, Ihiit to live in the sauie slylc tvitb Dr. Fratiklin, his 
expenses must amount to nearly the double of theirs. But aa every 
conjecture of this kind must be very uocertaia, all I can do is lo lay 
before Congress the relative expense, as fur as I can learn il, be- 
tneen Ihe diSV-renl places at which the ministers reside, taking 
Philadelphia for a common standard. Paris, if wine, clothing, and 
the ivag;es of aervnnts are included, is about twenty per cent, 
cheaper than Philadelphia; Amsterdam, ten; and at Madrid, the 
expenses of a family are somewhat higher than at this place. 
But from the unsettled state of those who follow the court, their 
travelling equipage and charges must greatly enhance this expense. 
Congress will make their own deductions from these facts, afler 
allowing for their inaccunicy, 

'* Annual expense of the Deparlment of Foreign ABairs, exclusive 
of contingencies : — 

" Secretary of the United States for the Department 

of Foreign Affairs ^4000 

" 1st Under Secretary, Lewis R. Morris, ... - 800 

" 2d Under Secretary, Peter S. Du Ponceau - ■ - 700 

"Clerk, the Rev. Mr. Tetard 500 



S6000 



" Dr. Franklin - - 

" Mr. Jay - - . 

" Mr. Adams - - 

"Mr, Laurens - - 

" Mr. Carmichael - 

" Mr. Dana - - - 

" Mr. Dumas - - 



£2500 at 4s. Gd. 
2500 " " - 
2500 " " - 
1 500 " " - 
1000 " " - 
1000 " " - 
200 Louie d'oi 



11,111 


iS 


11,111 


ts 


11,111 


48 


G,666 


IS 


4,444 


iS 


4,414 


s« 


920 





57,308. IS- 

"Private Secretary lo Dr. Franklin. 

" Private Secretary to Mr. Adams. 

By the law of May 1810, the salaries of ministers were 
fixed at §9000, and of charges, at §4,500, exclusive of onn 
year's salary in the shape of outfit. 
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CEREMONIAL OF RECEPTION. 

b recerriiig the first Foreign Minister in '78^ various diflicnl- 
ties presented themselves to the consideration of Congress. 
The etiquette practised in the courts of Europe was probably 
known, or at the least, it could easily ha%e been ascertained. 
But this ceremonial could in no way be made to apply to the 
actual condition of the American Congress. It was not a 
legal govemment with a monarch, nor a confederated repub- 
lic with an executive to represent it. The single House of 
Delegates was the whole government. The foreign minister 
R addressed to the Congress, and by that body he alone 
be accredited. This part of the affair was very plain 
aad easily understood, but the details of the reception were 
seemingly diflfeult to arrange. Congress itself was the sove- 
reign independent body, to whom the minister was to be 
presented — it was the nation : but every member of it was 
a delegate fixxn a sovereign and independent state and pos- 
sessing equal dignity and authority with every other member. 
Still it could only be approached as a body. Neither was 
Congress furnished with officers to perform the minor parts 
of the ceremonial of introducticm. Their own members who 
composed the nation, and each of wIkmu represented a sort of 
nation, were obliged to be the actors or assistants in the 



Mr. €rerard was the first foreign minister received by Con- 
gress. He arriTed in this country in the summer of 1778, 
and was a Minister Plenipotentiary. The form of his presen- 
tation obviously caused some embarrassment. The subject 
was regularly referred, like any other matter, to a comnuttee, 
(Bichard Henry Lee, Samuel Adams, Crouvemeur Morrie,) 
and the report of this committee was discussed fist days by 
Congress. The debates have not be^i preserved. The busi- 
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neas was jinally arranged with uncommon care and minute- 
ness, — not perliaps in very good taste, nor with much simpli- 
city ; but the reader will be satisfied by the extracts we are 
about to quote from the order of the ceremony, that Congress 
had not neglected the rights or pretensions of either party. 

"Resolved, thai the cereoioDinl far a Minister Plenipolealiary 
or Envoy shall be as follows. When a Minister Plenipotentiary or 
Envoy, shall arrive wilhin any of the United Slates, he shall 
receive, at hII places, nhere there are gaards, sentries, and the 
like, guch military honours as are paid to a general officer of the 
second rank in the armies of the United Slates. When he shall 
arrive at the place in which Congress shall be, he shall wait upon 
the President, and deliver his credentials, or a copy thereof. Two 
members of Congress shall then be deputed to wail upon him, 
when and where he shall receive audience of the Congress. At 
the lime he is (o receive his audience, the two members ehall 
again tvail upon him in a coach belonging to the Stales, and the 
person first named of the two, shall return with the Minister Pleni- 
potentiary or envoy in the coach, giving the Minister the right 
hand, and placing himself on the left with the other member 
on the first seat. When the Minister Plenipotentiary or Envoy 
is arrived at the door of the Congress Hall, he shall be introduced 
to his chair by the two members who shall stand ut bis left hand." 
"When the Minister is introduced to his chair by the two mem- 
bers, he shall sit down. His SecretRry shall then deliver to the 
President the letter of his Sovereign, which shall be read and 
translated by the Secretary of Congress. Then the Minister shall 
be announced, at which time the President, the ilouse, and the 
Minister shall rise together. The Minister shall then bow to the 
President and the House, nnd they to him. The Minister and the 
President shall then bow to each other, and he seated, after which 
the House shiiil sit down, The Minister shall deliver his speech 
itanding. The President and the House shall sit while the Minister 
is delivering his speech. The House shall rise and the President 
shall deliver the answer standing. The Minister shall stand while 
the President delivers bis answer. Having spoken, and being 
answered, the Minister and President shall bow to each other, at 
tvhich time the House shall bow, and then the Minister shall be 
conducted home in the manner in which he was brought to the 
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Home." " Those who Bball wait upon the Minister, shall inform 
him, Ihal ir, in any audience, he shall choose Id spciik on matters 
of business, il will be oecessitry, previously, to delircr in writing (o 
the President what he jntencla lo say al the audience, and if he 
shall not incline thereto, it will, from the conalilulion of Congress, 
be impracliciible for him to receive an immediate answer. The 
style of address lo Congress shall be, ' Gentlemen of the Congress,' 
Ml speeches, or communications, in writing, may, if the public 
Ministers choose it, be in the language of (heir respective countries. 
And all replies or answers shall be in the language of (he United 
Stales. After the audience, the membei-s of Congress shall he first 
visited by (he Minister Plenipolenliary or Envoy." 

No one can much applaud this arrangement ; and in '83 
ihis ceremonial was very wisely abolished, and a simple form 
substituted. Even in a govermnent like our own, some slight 
degree of etiquette or ceremony is €iccasionally necessary. 
It is proper and extremely convenient on such occasions, 
that every one should know what he has to do, for whatever 
(9 done by public functionaries before the public, should be 
done decently, and with dignity. This mode of receiving 
foreign ministers in the bosom of the assembly, was adopted 
by the National Convention in France ; but they threw into 
the ceremony all the enthusiasm and exahation that belonged 
to the times and the people. Under the present constitution, 
the form of receiving and accrediting public ministers, is 
exceedingly simple. The individual is presented by the 
Secretary of State to the President in his House, (without any 
other ceremony than takes place on tlie occasion of a com- 
mon visit,) when his credentials are examined. The consti- 
tution directs the President to "receive ambassadors and 
other public ministers." This government does not make 
the distinction, which, we believe, is maintained by the Euro- 
pean states in relation to agents of the rank of Charge d' 
Affaires and under. Those' individuals are accredited only 
by the Secretary, or Minister of Foreign Affairs or Relations ; 
whereas all public officers, above the rank of Charge, are 
accredited by the sovereipn in person. 




TREATIES OF AMITY AND COMMERCE, AND OF ALLI- 
ANCE OF 1778, WITH FRANCE. 



Confederation little hopes, or means, of ohtaining foreign anistanee — 
Deanc sent to France in '76 to obtain supplies — Rtmarkable letter af 
Ftrgennes — Franklin, Deane, and Jefferson electtd Commissioners 
in '76 — Jefferson excused from going — Lee chosen in his place — 
JVot offteially received — Alarming situation — France disposed to 
voithdraw all succour — JVews of Burgoynt''s Surrender — TVeotie* 
signed — Commissioners presented a( Court — Great attention to 
Franklin — Anecdotes of him — Gerard appointed Minister to Ame- 
riea— Sails in d^Estaing''s Flag Ship — Presented to Congress — 
Ceremonial— Franklin elected to Versailles — Returns to JImeiica — 
Succeeded ky Jefferson — De la Liizerne succeeds Gerard. 

The means of intercourse, possessed by the confederation 
with foreign nations, were exceedingly limited ; of the States 
in Europe, most able to assist them, they had known but little 
except as enemies. They had, in various wars, taken an 
active part with the mother country against France, and had 
powerfully, and very cheerfully, contributed to the conquest 
of the French possessions in North America. Indeed, one of 
the principal motives of the Convention at Albany, held in 
1154, and consisting of commissioners from eight of the colo- 
nies, was to agree on a scheme of mutual protection against 
the encroachments of the French and Indians, at that time 
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always allies. Their trade Imd also been constantly subject 
lo the severities and restrictions of the colonial system; and 
lit ihe period of the Revolution was confined to Great Britain, 
tile West Indies, Africa and Europe, soulhof Cape Finisterre. 
It is not, therefore, to be cApected that they could look abroad 
with much confidence, or hope of relief. The principal 
European states possessed colonies. America laboured, on 
that account, under the peculiar disadvantage of seeking aid 
and encouragement from governments, whose policy it would 
always be, lo resist the principles the confederation asserted. 
Revolutions were at that time, not so common as they have 
since become. The act of the Americans was, with the excep- 
tion of two very slight affairs of the Pretender in Grout Britain, 
tile only instance of rebellion, that had occurred among civil- 
ized nations in that century. The governments of Europe 
appeared, moreover, at this crisis, to be strong and prosperous. 
Monarchy was never, in appearance, more firmly established, 
or colonies of all descriptions, in more complete subjection. 

It is not likely that the American colonies, in the outset, 
expected assistance from abroad. The Revolution war, though 
events had been setting with a silent, but most unerring 
course, to that extremity since '66, was little anticipated in 
"74, the year of the first meeting of the Delegates in Philadel- 
phia. This war finally broke out in a very unexpected man- 
ner, and spread with a rapidity equally astonishing. It is the 
first illustration, we have in history, of the effects of strong 
excitement on a people well educated and perfectly free- 
No one was then aware, till the moment of action, of the deep 
and universal sympathy, awakened throughout America, by 
the operation of a free press, and a free spirit of inquiry. 
The great mass of the people was certainly deceived as to the 
state of the public mind. They knew what their neighbours 
thought, but they probably had little conception, that men 
living hundreds of miles apart from them, on the opposite 
frontiers of the continent, thought as they did, and were quite 
us prepared to act. There were a few persons, endowed with 
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a prophetic spirit, who doubtless foresaw tlie separation ; but 
whether the Delegates themselvea to the first Congress anti- 
cipated that event, whether they considered the Convention as 
an act of self-defence only, whether the Petition presented to 
the King in September '75, e\en after the commcnccmenl 
of hostilities, was done, under the espectatioii that harmony 
would be restored, it is most certain they took no steps to 
form foreign alliances before the Declaration of Independence- 
We do not mean to be understood as saying tliat America 
had not received, as early as 1776, much foreign assistance. 
It was obtained, both from individuals in France, and from the 
French government. Private merchants, in several of the 
seaports, sent, secretly, cargoes of military stores to this coun- 
try, under the expectation of getting a great profit ; precisely 
as we have seen, in our times, adventures of similar description 
dispatched to the South American states. To this period, we 
trace the claim, since become exceedingly intricate, of Caron 
Beaumarchais. Silas Deane, of Connecticut was, also, sent 
privately to France, where he arrived in June '76, to obtain 
supplies for Congress, and to a-certain the dispositions of the 
government. No doubt can now remain of the part the French 
flecretly took in the afl'airs of the Americans, even before the 
Declaration of their Independence. A letter of M. de Ver- 
gennea has been preserved in the Archives du Corps Legis- 
laiif, addressed to the King. This letter is dated May 2d, 
1776, and affords all the proof necessary of the doings and 
dispositions of the French court. Never having seen a trans- 
lation of it, we shall quote the whole : — 

" Sir, I have the honour of laying al the feet of your Majesty the 
writiog, authorizing me to furnish a million of Jivres for the ser- 
▼ ice of the English colonies. 1 add also, the plan of an answer I 
propose to make (o the Sieur Beaumarchais. I solicit yoar appro, 
bation to the two propositions. The answer to Mr. de Beaumar- 
cb^ will not be written in my hand, nor even thai of either the 
cleriu or secretaries of my office. 1 shall employ for that purpose 
my BOD. w hose hand-writing cannot be known. He is only fifteen 
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years old, but I can Rosner in the most positive manner for his 
discretion. As it h important that (his operation should not be 
suspected, or at least imputed to the government, I entreat joar 
Majcilj- 10 allow me to direct the return of the Sieur Mootaudoin 
to Paris. The apparent pretest for that proceeding will be, to 
oblaia from him an account of his correspondence with the Ame- 
ricaos, Ihoug-h, in reality, it will be tor the purpose of employing 
him to transmit to ihem such funds as your Majesty chooses to 
appropriate to their benefit, directing him, fit the same time, to 
take all necessary precaution, as if, indeed, the Sieur Monlaudoin, 
made the advance on their own account On this head, I take the 
liherly of requesting Ihe orders of your Majesty. Having obtained 
them, 1 shall write to the Marquis dc Grinaldi,* inform him in 
detail of our proceedings, and request his co-operation, to the same 
extent"! 

The Declaration of Independence rendered a return to the 
connexion witfi the mother country utterly impracticable. 
The confederation hesitated till tliat period, to increase the 
difficulties of a restoration of peace, by entering into engage- 
ments with other nations, even if governmeniscouldbe found, 
who would assume the responsibility of becoming their allies 
while they were colonies. Still, just before this lime, Ame- 
rica had received no certain intelligence of the intentions of 
France, for we find in the month of May '76, that the assem- 
bling a large fleet by the French in the West Indies, excited 
great alarm, and measures were immediately adopted by 
Congress, in order to ascertain whether it was their design 
to act against the United States. But in the autumn of this 
year the disposition of some of the European powers, parti- 
cularly France, having been fully disclosed, the attention of 
Congress was first turned to the consideration of treaties to 
be proposed to foreign stales. And in Septt mber, a plan of 
I one was agreed on.| The terms do not differ materially from 
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the provisions of the treaty afterwarils made. On the 26tii 
of September '7C, Benjamin Franklin of Pennsylvania, Silas 
Deane of Connecticut, and Thomas Jefferson of Virginia, were 
elected, in a ballot of Congress, Commissioners to the Court 
of France. Mr. Jefferson, having been excused from going, on 
account of the state of hia family, Mr. Artimr Lee of Virginia 
was appointed on a subsequent day. They were furnished 
with a letter of credence, which, as it was the first given by 
an American Congress, we shall insert at length. 

"The Delegates of the United Slalea, of New Hampshire, Mas- 
SBchuselts Bay, lihnde Island, Connecticut, New York. New Jer- 
sey, Pennsylvpnia, Delaware, Miiryl:inJ, Virginia, North Carolina, 
South Carolina aod Georgia, to all who shxll see these presents, 
send Greeting ; — Wbereas a trade, ■upon equal terms, between the 
subjects of his most christian Majesty, the King of France and the 
people of these Stales, will be beneficial to both nations; — Know 
ye, therefore, that we, coatiding in the prudence and integrity of 
Benjamin Franklin, one of the Delegates in Congress, from the 
Slate of Pennsylvania, and President of the Convention of Ihe said 
State, he, Silas Deane, now in France, late a Delegate from the 
State of Coi:necticuI; and Arlhiir Lee, barrister at law, have 
appointed and deptiled, and by these presents do appoiat and 
depute them, tlie said Benjamin Franklin, Silas Deane, and 
Arthnr Lee, our Commissioners, giving and granting to them, 
the said Franklin, Deane, and Lee, or any iwo of ihem, and in 
case of the death, absence, or disability of any two, or any one 
of them, full power to communicate, treat, agree, and conclude 
with his most christian Majesty, the Kmg of France, or with such 
person or persons, as shall by him be for that purpose authorized, 
of and npon a true and sincere friendship, and a firm, inviolable 
and universal peace for the defence, protection, and safely of the 
navigation and mutual commerce of the subjects of his most chris- 
tian Majesty, and Ihe people of Ibe United States, and to do all 
other things, which may conduce to those desirable ends, and 
pronusing in good fHilh to ratify whatsoever our said Commission- 
ere shall transact in the premises. Done in Congress, in Philadel- 
phia, the thirtieth day of September, in Ihe year of our Lord one 
thousand seven hundred and seventy-six" 
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Mr. Lee and Mr. Deane were in Europe at tin 
i appointment. !n December '76, Dr. Franklin, llie tliird Com- 
I missioner, arrived in France. He was received with uncom- 
mon attention ; known already as a philosopher, the cause he 
jepresented was undoubtedly popular in that country. In- 
deed, the subject of liberty itself was, already, popular. Ill 
might have been only a fashion, as so many other things have 
been in France — it might have arisen from the metaphysical, 
or rather philosophical discussions, in which the French were 
then so much engaged, without at all apprehending the prac- 
tical effects of them. Or, perhaps, we may, with most truth, 
call the cause of the colonies popular, because it was one that 
was likely to do vast mischief to England. The novelty of 
the undertaking itself, produced an enthusiasm in France ; a 
war was commenced on a new continent ; — the scene of action 
and of interest was transferred from the old world. This had, 
already, happened in the former French wars, when Quebec 
and their other possessions fell. But, then, the European 
had only left his customary battle-grounds to meet on a new 
continent with the same armies, the same animosity, and the 
aame ambition. Europe was a party to those wars. To this 
she was a spectator, America was viewed with that deep 
interest and sympathy with which the weak are regarded in 
all contests, and those, who were not inspired with the holy 
spirit of emancipation, doubtless wished well to a cause, that^ 
was fought at such fearful odds. 

But the government manifested an evident reluctance to 
form an open alliance at this time. It naturally and prudent- 
ly sought for delay. The Commissioners were not publicly 
received ; for the fate and condition of the Americans were in 
' an unconfirmed state ; — and it might well be doubted, whether 
L they could long resist the mother country, of whose power 
France, herself, had very recently had melancholy esperience 
But assistance continued to be secretly furnished ; — privateers 
were allowed to equip and bring their prizes into French 
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polls, commissions were issued by the American envoys ; and 
the cause of the Revolution still contioued exceedingly popu- 
lar with the people. Franklin, in one of his letters, in May, 
'77, has these remarks: 

" .Ml Europe is on our side of the question, a! 
and good wishes can carry Ihem. Those, who liv 
power, do nevertheless approve of liberty, and 
almost despair of recoverng it in Europe; Ihey r 
lions of our separate colony inslitulions with raptur 
such numbers every where, who talk of removing to America v 
their families and fortunes as soon as peace and our independeDce 
shall be established, that it is generally heheved, we shall have a 
prodigious addition of strength, neallh, and arts from the cmigra- 
liana of Europe, and il is thought that to lessen or prevent such 
emigrations, the tyrannies established there must relas and allow 
more liberty lo their people. Hence il is a common observation 
here, that our cause is the cause of all mankind, and that we are 
fighting for their liberty in defending our own." 

But he could obtain no recognition of the independence, 
nor public declaration of assistance from the French court. 
Franklin, who knew the world, was obliged for the moment to 
console himself with the barren but polite phrase of the French 
Minister, that while he was in Paris, he should have " toute la 
surete et tons les agremens que nous y faisons eprouver aux 
etrangers." At one time, M. de Vergennes gave the Ameri- 
can Commissioners hopes that they should be received as 
Ministers Plenipotentiary, though he exacted from them, as a 
preliminary step, that an authentic copy of the Declaration of 
Independence should be procured, which they had omitted to 
bring. Dr. Franklin had now been at the courtmore than six 
months; he was, as he said himself, "treated with great civi- 
lity and respect by all orders of people, and it afforded him 
great satisfaction to find that he was of some use to his coun- 
try." A French writer of that period, speaking of Franklin, 
says, that he was an " old man of a superb appearance, of a 
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simple air and great affability, full of courage and confidence 
in his fellow-citizens and in the future."* 

In the middle of the summer of '77, affairs took a very un- 
favourable turn. News of the deplorable campaigns in the 
Jerseys had just then arrived in France ; — the business ap- 
peared to be at an end ; — the British believed it themselves, 
and Dr. Franklin's friends wrote to him from England, that 
neither France nor Spain would afford the Americans any more 
than a kind of "paralytic" aid: — just sufficient to prolong 
their existence a few months. The English were, all along, 
well satisfied that France aided the Americans, nor were they 
ignorant of the manner in which privateers and their prizes 
were treated. These acts had been the subject of frequent 
remonstrances from Lord Stormont, the English Minister at 
Paris. Hitherto they had either been evaded or neglected, 
but upon the present very discouraging appearance of Ameri- 
can affairs, those representations were renewed in a more de- 
cided and categorical manner. An immediate rupture was 
apprehended, for an order was secretly dispatched to recall 
the French fishermen from the Banks of Newfoundland. A- 
merica appeared at this time but a feeble ally. It was even 
in some respects difficult in Europe to ascertain, whether the 
majority of the people were in favour of the Revolution ; for it 

* We have met, in La Harpe's Correspondence with an anecdote, re- 
lating to America, that does not appear to have been much circulated. 
It took place at the time of the celebrated last visit of Voltaire to Pa- 
ris. It does not belong to the precise year of which we are now treat- 
ing, but our apology for extracting it, is its application to the subject. 
" Nothing appears more worthy of being mentioned than Voltaire's 
interview with Franklin. M. de Voltaire spoke to him in English ; 
his niece, Mme. Denis, who was present with some other friends, ob- 
served, they should be glad to hear what was said, and begged him to 
speak French. * I beg your pardon,' replied Voltaire, ' I have for a 
moment yielded to the vanity of speaking the same language as Dr. 
Franklin.' Franklin presented his grandson to the philosopher, and 
craved his blessing for him. Voltaire extended his arms over him, and 
said to him, * My child, God and Liberty ! Recollect those two words.* " 
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had always been said, and was fur a long time believed, that its 
partizans were a bold, unprincipled faction, who could have no 
permanent support either from their numbers or respectabi- 
lity. The situation of the country in the winter of '76 and 
'77, certainly gave great countenance to this opinion. The 
authority of Congress seemed to be reduced to a shadow — 
troops deserted by states — officers were discontented, if not 
disatfected, and neither levies nor supplies could be obtained. 
Philadelphia was in possession of the English — Congress had 
been compelled to retire to Baltimore, and General Burgoyne's 
expedition from Canada had commenced with alarming suc- 
cess. The country was surrounded ; — Howe was at Phila- 
delphia ; Clinton at New- York, and Burgoyne in the North, 

Very extraordinary measures were immediately adopted to 
remove tlie suspicions of the British Minister and to satisfy 
his complaints. Several American privateers were detained ; 
&nd Mr. Hodge,* an American merchant, concerned in fitting 
out these vessels, and in sending military stores to America, 
with the captain of one of them (the Amphitrite) in which 
part of the stores had been sent, was thrown into the Bas- 
tille. Caron Beaumarchais, since known in such a variety of 
ways to the public, was alarmed for his own safety. Though 
avowedly employed by the Government, he believed he 
should be made a victim to pacify the English Minister. He 
said to Dr. Franklin, on this occasion, " My Government will 
cut my throat as if I were a sheep." M. de Vergennes, also, 
addressed a letter to Lord Stormont in July '77, from which 
the following extracts are made : 

" His Christian Majesty, in the faithful observance of the trea- 
ties, that exbt with bis BritanDic Majesty, will permit no act in bis 
own dominiuns that can derogate from them. Property affected by 
the complaiats you have been instructed to make in relatioo to the 

' Some account will be found ofthia person in a statement respect- 
ing tbe commercial proceodingB of th'e American Comnussioners in 
France, made to Congress by Aithur Lee, Philad. 1780. Printed byF 
BuJey, &c. 
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intimation poasible that she iiiteiided to arm in favour of llic 
Revolution. England eubmitted patiently, and during the 
greater part of the time silently, to this indignity, for she had 
then a heavy war upon her hands. It would be time enough 
to turn upon France when the colonies were subdued, un 
event every compnign was expected lo bring about. The 
re'^ults of the last, as they were then known in Europe, led the 
French Minister to apprehend that period to be fast arriving. 
It is perfectly just to remark, that at tlte moment when aid 
and countenance were most important to the Amencaas, the 
French Government resorted to decisive means to prove the 
Etrict neutrality of its conduct. 

This was a most discouraging juncture for the American 
CommiaBionera, though Franklin had full confidence in the 
resolution of his countrymen. He was, also, well acquainted 
with the real dispositions of the French court, and he saw they 
had proceeded to such a length that it would be difficult to 
withdraw with safety. The cause was still very popular with 
the French people, particularly in the maritime towns. The 
commercial advantages the independence of the colonies 
would produce, were exceedingly magnified. These towns 
were at that time in a very flourishing state, principally on 
account of the West India trade. The little commerce they 
already had with the United States, encouraged them to a 
great degree, and tlic profit with which their commercial ope- 
rations had been attended, opened to them a most promising 
prospect. " When would the government arm in favour of the 
Americans.^ We heard but this cry in France. The nation 
deceived the Ministry and itself, by exaggerating the com- 
mercial advantages that would result from the independence 
of the American colonies. The fashion of the day propaga- 
ted the declaration of the Rights of Man. No title appeared 
more desirable than that of an inhabitant of Boston."* 
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In December '77, despatches arrived to the Commissioners, 
containing an account of the surrender of General Burgoyne, 
and his army. This news decided the French government 
Caron Ileaumarchais, in a slate of great despair and agony, 
was at Paasy, the country seat of Dr. Franklin, a few miles 
from Paris, when this intelligence was brought. He was so 
overcome by it that he immediately set oft" for the capitol, 
and in his hasto his carriage was overset and his arm dislo- 
cated. On the Glh of December '77, Mr. Gerard on the part 
of the French government, gave formal notice to the Ameri- 
can Commissioners, that, after a long and mature deliberation 
upon their propositions, his christian Majesty had resolved to 
recognize the independence of, and to enter into treaties of 
commerce and alliance with, the " United Stales of America." 
These two treaties were signed on the 6th of February '78, 
by Benjamin Franklin, Silas Deanc, and Arthur Lee for Ame- 
rica, and Conrad Alexander Gerard for France. We pub- 
lish the treaties entire, being the first treaties made by the 
United States, and as it respects the commercial one, the 
model of most treaties since made with the states on the con- 
tinent of Europe. We abstain from making any general re- 
marks on these instruments, as the whole are extracted. 
But in tlie commercial treaty, though no reciprocity of duties 
was established, the barbarous droit d'aubaine was abolished 
as it regarded Americans, contrabands, specifically enumerat- 
ed, were confined to munitions of war ; a trade with an ene- 
my's possessions was admitted, and the great neutral princi- 
ple, " Free ships, free goods," was recognized. The com- 
merce of each party was put on the footing of the most 
favoured nations ; gentis amicissimae. Other remarks on 
this treaty will be found in the next chapter. The treaty of 
alliance, besides containing a guarantee of possession to a 
certain extent, declared that arms should not be laid down till 
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the independence of America was secured.* Thus did 
France acquire the signal honour ofliaving been the first power 
in the old world to recognize the independence of a youthful 
nation in the new.f 

* TREATY OF AMITV AND COMMERCE. 

"The most christian king, and the Ihirtpen Uniled Slates of 
North America, lo wit : New-Hampshire, Mas^achubells Baj, 
Rhode Island, Conneclicut, New-Yorh, New-Jersej', Pennsylmiia, 
Delaware, Maryland, Virginia, North Ciirolina, South Carolina, 
and Georgia, willing to (ix in an equitable and permanent manner, 
the rules which ought to be followed relative to the correspon- 
dence and commerce which the two pRrties desire to establish, 
between their res<ppctivR coontries, slates, ami suhjects, his most 
christian majesty and the suid United States, have judged thai the 
said end could not be better oblaltned than bj' taking, for the basis 
of their agreement, the most perfect equality and reciprocity, and 
by carefuil,v avoiding all tho.'e burlhensnme preferences which are 
usually soarces of debate, embarrassment, and discontent ; by leap- 
ing also each party at liberty lo make, respectmg commerce and 
nsvigation, those ipteriur regulations which it shall iiud most con- 
venient to itself; and by founding the advantage of commerce 
solely upon reciprocal utility, and the just rules offree intercourse ; 
reserving withal lo each party the Uberty of admitting at ilfl plea- 
sure, other nations to a participation of the same advantages. 
It is in the spirit of this intention, and to fulfil these views, that his 
said Majesty, having named and appointed for his plenipotentlwy, 

Conrad 



i We esiract from a French writM of eminence, a brief at 
IH. de Vergeunes : — " M. de VergenneB died with calmness at the 
age of 68, in Fehruarj', '87. This minister did not pride himself on 
making a great figure in politics. He possessed good sense, wisdom, 
and moderation, particularly what is called a good method, the fruit of 
fifty years' experienrn. To temjiorize was the principal resonrce of 
this minister. He showed a want of address^in seizing the opportunity 
of the American Revolution lo humiliate England. The American 
war exhausted llic finances of the kioirdom. and disturbed ihe nncien^ 
system of tiubnrdinatioji." 
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Writers on French diplomacy considered the mode, in which 
this war was declared, a political error. They rejected a 
direct alliance with the United States, and recommended that 

Conrad Alexander Gerard, royal syndic of the city of Strasboarg, 
Secretary of his Majesty^s council of state ; and the United States on 
their part, having fully empowered Benjamin Franklin, deputy from 
the state of Pennsylvania to the General Congress, and president of 
the convention of said state ; Silas Deane, late deputy from the 
state of Connective lit to the said Congress, and Arthur Lee, counsel- 
lor-at-law ; the said respective plenipotentiaries, aftiBr exchanging 
their powers, and after mature deliberation, have concluded and 
agreed upon the following articles : 

^^ Art. 1. There shall be a firm, inviolable, and universal peace, 
and a true and sincere friendship between the most christian king, 
his heirs and successors, and the United States of America ; and 
the subjects of the most christlMi king, and of the said states; and 
between the countries, islands, cities, and towns, situate under the 
jurisdiction of the most christian king, and of the said United States, 
and the people and inhabitants of every degree, without exception 
of persons or places ; and the terms hereinafter mentioned shall be 
perpetual between the most christian king, his heirs, and success- 
ors, and the said United States. 

" Art. 2. The most christian king, and the United States engage 
mntually not to grant any particular favour to other nations,in respect 
pf commerce and navigation, which shall not immediately become 
common to the other party, who shall enjoy the same favour, freely, 
if the concession was freely made, or on allowing the same com- 
pensation, if the concession was conditional. 

" Art. 3. The subjects of the most christian king shall pay in the 
ports, havens, roads, countries, islands, cities, or towns, of the 
United States, or any of them, no other or greater duties, or im- 
posts, of what nature soever they may be, or by what name so- 
ever called, than those which the nations most favoured are, or shall 
be obliged to pay ; and they shall enjoy all the rights, liberties, privi- 
leges, immunities, and exemptions in trade, navigation, and com- 
merce, whether in passing from one port in the said states to an- 
other, or in going to and from the same, from and to any part of 
the world, which the said nations do or shall enjoy. 
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t'rance should have proceeded to hostilities on the ground of 
its own particular wrongs, more especially the insuhs offered 
by the English to French vessels, and oppressive maritime 

« Abt. 4. The auhjecls, people, anJ inhiibilnnls of Ihe Bnid 
United S la I es, and each ofihem, shnll nol pay In the porta, havent, 
ronds, isles, cities, and place- under Ihe domination ofliis most chris- 
tian Majesly, in Europe, any other or greater duties or imposts, of 
what nature soever they tniiy he, or hy what name soever called, 
than those which Ihe most favoured nations are or shall be obliged 
to pay; and they shall enjoy all the rights, liberties, privileges, 
immunities, and exemptions in trade, navigation, and commerce, 
whether in passing from one port in the said dominions, in Europe, 
lo another, or io going to and from the same, from and to any part 
ofthe world, which the said nations do or shall enjny. 

" Art. B. In the aho^e esemptioo is particularly eomprised the 
imposition of one hundred sols p y ijon, established in France ou 
foreign ships; unless when Ihe ships of the Lniled Stales shall 
load with the merchandise of France for another port of the same 
dominion, in ivhich case ihe said ahips shall pay the duty above 
mentioned so long as other nations, the most f:ivoured, shall be 
obliged lo pay it. But it is undentood that Ihe said United States 
or any of them, are at liberty, when they shall judge it proper, to 
establish a duty equivalent in the same case. 

"Art. 6. The most christian king shall endeavour, by all the 
meaoa in his power, to protect and delend all vessels and the eficcts 
belonging lo the subjects, people. Or iohabitaDts ofthe said United 
Stales, or any of them, being in his ports, havens, or roads, or OD 
Ihe seas near to his countries, islands, cities, or lonns, and to 
recover and restore lo Ihe righl owners, their agents or attorneys, 
all such vessels and effects, which shall be taken within his juris- 
diction; and the ships of war of his must christian Majesly, or any 
convoy sailing ooder his auibority, shall, npon all occasions, take 
under their prolectioD all vessels belonging to Ibe subjects, people, 
r tohabitaots of the said United Stales, or any of them, and holding 
the same coarse, or going the same nay, and shall defend naeh 
TBcseb as long as they hold the eaow course, or go Ibe sane nay, 
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UffmMhl^. ''' Ut*- ♦'•'.'-' m" '.':': precr-Mz art.c!^. ail »he vessels and 
«'tt*-/.U ^<-)'/fiy fi/ to '-.': *'*^j '•''.•' o: tiife s-rsi chri«i;ac iuoz* and we 
sH iK^ir ^r»<J<-4V'/'ir* to r^r^ot^rr. sir«<J r^iae to b« rest-jred« the said 
rf?M«'U»ri') <'ff<-'Jat tri.ii fehiit h4«#- bo^n ttkfrn w»ibm the jurudicticn 
'tl Ihfi Kniil Lfiiw 'I 'i;*'*:-, or ;inv or tJi*-rn. 

** An'f '!. Ih'* rri'i't fAtri^'UHn king tv:ll emplov his grood offices 
urir) JriffTpo^jtiori wiIIj tU*: kin^ or f:fnpc:ror of Morocco or Fes, the 
rfyrt-ut.\ffi ol Alf^i'T, Tuni^ and Tripoli, or with any of them; and 
(•1*0 «vMli f-vry oiIkt prince, M^tff, or powfr. of the coast of Bar- 
Iffiry, Ml Adif.'i, ;ifHl ilic mjl*j<!CtH ol' the ^ai«l king, emperor, states, 
iifid poMTiMn, .iml <';ir:li of them, in onJ<.'r to provide as fully aod efi- 
i.Mfjonaly tin ptmi-iMc for the hcn^^lit, convenience, and safety of the 
■nld l/iiil««d shiii'H, (iikI fiicli of llicm, their .subjects, people, and 
lnliiihlf»iiil«, ;itid Ihi'ir vi'SHfU and eflfectH, against all violence, insult^ 
Mtlni.k", or d<'pf ('i|.it.(»nM, on the p.'irt ol' the said princes, and states 
ni' IIuHmu'v, i»t' Ihrir ntilijiM-.tH. 

•• Ani. i' 'VU*' Hiih)iMtH, Inh.'ilfitants, merchants, coromaDders of 
Milp*, in(««l«M'n, iinil iniirinrrH, of the sstates, provinces, and dominions 
nfemli piirtv rr«piMtiv(*ly, Nhall abstain and forbear to fish ia all 
plcii'0!B pttaaoMNtMl, or which shall be possessed, by the other party; 
(hn moi| rhri^tiiin kin^^N subjects shall not fish in the havens, bays, 
rippka, loud**, louHti, or placosi, which the said L'nited States hold, 
or «hAll hrrout)«M' hold, ami i\\ like manner the subjects, people. 
And lnhtd>)lttu(« ol thr itaid I'niled States, sha'l not fish in the haveos, 
hi\\«. «*rrok*, roads roasts or places, which the most christian 
kii\|r po«<o>«os or Khali h«'roattor possess; and if any ship or vessel 
■hnU \>p lonnd lUhu^i; coiurarv to the tenor of this treaty, the said 
■hip or \iov%(>K \%i\\\ Us ladings pri>of hoin^ made thereof, shall be 
^n(>«c:\trd . \x is* howo^or ut>derst<>od that ihe exclusion stipulated 
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was engaged in suppressing an insurrection in her colonies, 
the real effect wonid be in the eyes of the world, that France 
was disposed to assist those colonies. It mattered very little. 

in the present arlicle, shnll take place only ao long and so far as the 
most christian king, or the United Slates, sliall not in this respect 
have granted an exemption to some other nation. 

" Art. 10. The United Slates, their citizens and inhabitants, 
shall never diatnrb the suhjecls of the most christian king in the 
enjoyment and exercise of the right nf Ashing on the banks ot 
Newfoundland, nor in the indefinite and exclusire right which 
belongs to them on that part of (he coast of that island which is 
designed by the treaty of Ulrecht, nor in the rights relative to all 
and each of the isles which belong to his most christian Majesty, llie 
whole conformable to Ihe true sense of the treaties of Utrecht and 
Paris. 

'■Art. 11. The subjects and inhabitants of the said United States, 
or any one of them, shall not be repoled aubaina in France, and 
consequently shall be exempted from the droit (Tovhaine, or other 
similar duty, under what name soever. They may, by testament, 
donation, or otherwise, dispose of their goods, moveable and im- 
moveable, in favour of such persons as to them shnll seem good, 
and their heirs, subjects of the said United States, residing nhelher 
in France or elsewhere, may succeed them ab in(ej(nl, without 
being obliged to obtain letters of naturalization, an^ without having 
the effect of this concession conlest«d or impeded under pretext of 
any rights or prerogatives of provinces, cities, or private persons ; 
and the said heirs, whether such by particular title, or ab intestat, 
shall be exempt from all duty called droit de detraction, or other 
duly of the same kind, saving oevcrlheless the local rights or du- 
ties as much, and as long as similar ones are not established by the 
United States, or any of them. The subjects of the most christian 
king shall enjoy on their part in all the dominions of the said slates, 
an entire and perfect reciprocity relalive to the stipulations con- 
tidiied in the present article, but it Is at the same time agreed that 
its contents shall not alfect (be laws made, or that may be made 
berealler in France against emigrations, which shall remain in all 
'heir force and vigour, and Ihe United States on their part, or any 



64 TBEATIES OF '78 WITH FRANCE, 

whether she formally recognized iheir independence, when 
she made herself a party to the very war that led to its estab- 
lishnient. It would be more correct to remark, that the first 

of Ihem, shall be at liberly to enact such lows, relative to thai 
mnttt^r, aa to Ihem shall seem proper 

" Art. 12. The merchant shijis of either of the parties which 
shall be making into a pari belong;in^ lo the eoemy of the other 
ally, and concerning: whose voyage, and the species of goods on 
board her, there Bhall be jusl grounds of suspicion, shall be obliged 
to enhibit, as well upon the high seas, as in the ports and havens, 
not only her passports, but likewise cerlificales, expressly show- 
ing thai ber goods are not of the number of those which have been 
prohibited as contraband, 

" Art. 13. If by the exhibiling of the abovesaid certificates, the 
other party discover Ihere are any of those sorts of goods which 
are prohibited and declared conlrabaod, and coosigaed for a port 
under the obedience of bis enemies, it shall not be lawful to break 
up Ihc batches of such ship, or to opea any chest, coffers, packs, 
casks, or any other vessels found therein, or lo remove the smallest 
parcels of ber goods, whether such ship belongs to the subjects of 
France, or the inhabitants of the said I'niled Stales, unless the 
lading be brought on shore in the presence of the officers of the 
court of admiraily, and an inventory thereof made; but there shall 
be no allowance to sell, exchtmge, or alienate the same, in any 
manner, until after that due and lawful process shall have been 
had agninst such prohibited gnods, and the court of admiralty shall, 
bjr a sentence pronounced, have confiscated the same : saving 
always us well the ship itself as any other goods found therein, 
which by this treaty are to be esteemed free, neither may they be 
detained on pretence of their being as it were infected by the pro- 
hibited goods, much less shall they be confiscaled, as lawful prize : 
but if not the whole cargo, but only part thereof shall consist of 
prohibited or contraband goods, and the commander of the ship 
shall be ready and willing to deliver Ihem to the captor, who has 
discovered them, in such case, the captor having received those 
goods, shall forthwith discharge the ship, and not hinder her by any 
means, freely to prosecute the voyage on which she was boni 



operations of the French, thougli akillully planned, were exe- 
cuted in an awkward way. The licet commanded by Mr. 
d'Estoing arrived too late on the coast. The English had 

Bui in case the conlnband merchandises cannot he all received on 
board the vessel of ihe captor, then the captor may, notivilhstand. 
lag the ofTer oT deliTering- him the contraband goods, carry the 
vessel inio the nearest port, agreeable to what is above direcled, 

"Akt. 14. On the contrary, it is agreed, thai whatever shall be 
found to be laden by the sahjecls and inhabitants of either party on 
any ship belonging to the enemies nf the other, or to (heir subject?, 
the whole, although it be not of the sort of prohihiled goods, may 
be confiscated in the same manner as if it belonged to the enemy. 
except such goods and merchandises as were put on hoard such 
ship before the declaration of war, or even after such declaration. 
if so be it were done without knowtedgfi of such declaration, so 
that the goods of the suhjecis and people of either parly, whether 
Ihey be of the nature of such as are prohibited or otherwise, which 
as is aforesaid, were put on board any ship belonging to an enemy 
before the war or after the declaralion of the same, Hiihout the 
knowledge of it, shall no ways be liable to conliscation, but shall 
well and truly be restored without delay to the proprietors demand- 
ing the same ; but so as that if the said merchandises be contra- 
band, it shall not be any ways lawful to carry them aflerwarda to 
any porta lielonging to the enemy. The two contracting parlies 
agree, that the term of two months beinij passed after the declara- 
tion of war, their respective subjects, from whatever part of the 
world Ihey come, shall not plead the ignorance mentioned in this 
article. 

"Art. 16. And that more effectual care may be taken for the 
■ecurily of the subjects and inhabitants of both parties, that Ihey 
mffer no injary by the men of war or privateers of the other 
party, all the commanders of (he ships of hia most christian Majes- 
ty, and of the said United Slates, and all their subjects and inhabi- 
tants, shall be forbid doing any injury or damage to the other side ; 
«nd if they act to the contrary, (hey shall he punished, and shall 
ntonover be bound to make satisfaction for all niatler of damage, 
and tbe interest thereof, by reparation, under the pain and obliga- 
eir person and good=. 
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time to escape from tlie Delaware, and, though altogether 
inferior, they madfi such demonstrations off Sandy Hook as 
effectually deterred the French admiral. It has, also, been 

"Art, 16. All ships anil merchandises of what nature soever, 
which shall be rescued out of Ihe hands of aay pirates or robbers 
on the high seas, shall be brought into some port of either stale, 
and shall be delivered to the custody of the officers of that port, in 
order to be restored entire lo the true proprietor, as soon as due 
and sufficient proof shall be made concerning^ the property thereof. 

" Art. 17. It shall be lawful for the ships of war of cilber party, 
and privateers, freely to carry whithersoever ibej please, the ships 
and goods taken from their enemies, without being obliged to pay 
any duty lo the officers of the admiralty or any other judges ; nor 
shiill such prizes be arrested or seized when they come to or enter 
the ports of either party ; nor shall ihe searchers or other officers 
of those places search the same, or make examination concerning 
the lawfulness of such prizes; but they may hoist sail at any time, 
and depart and carry their prizes lo the places expressed in their 
commissions, which the commanders of such ships of war shall be 
obliged to show : on the contrary, no shelter or refuge shall be 
given in their ports to such as shall have made prize of the sub- 
jects, people, or property of either of ihe parties; but if such shall 
come in, being forced by stress of weather, or Ihe danger oi the 
sea, all proper means shall be vigorously used, thai they go out 
and retire from thence as soon as possible. 

"Art. 18. If any ship belonging to either of the parties, Iheit 
people, or subjects, shall, within the coasts or dominions of the 
other, stick upon the sands, or be wrecked, or sutler any other 
damage, all friendly assistance and relief shall be given to the per- 
sons shipwrecked, or such as shall be in danger thereof. And 
letters of safe conduct shall likewise be given to them for their free 
and quiet passage from thence, and the return of every one,to his 
own country. 

" AftT. 19, In case the subjects and inhabitants of either party, 
with their shipping, whether public and of war, or private and of 
merchants, be forced through stress of weather, pursuit of pirates, 
or enemies, or any other urgent necessily for seeking of shelter 
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said by a French writer, that Mr. de Choiseul prepared during 
his administration, the American Revolution ; that ho foresaw 
the mischief a separation would do England, and even at that 

anil harbour, to relrent and enler into any of the rivers, bays, 
roads, or ports belonging to ihe other ['arty, thej shiill he received 
and treated with all hiimamly anil kiodoess, and enjoy all frieDitly 
prolectioD and help ; and they shall be permitted to refresh and 
provide them^elve", a( reasonable rates, with victuals and all ihiogs 
neediiil lor Ihe sualeoance of their persons, or reparation of their 
ships, and coovemency of their voyage ) and Ibey shall no ways be 
detained or hindered from returning out of the said ports or roads, 
but may remove and depart when and whither they please, without 
any let or hindrance, 

" Art. 20. For the belter promoting of commerce on both aides, 
it is agreed, that if a war shall break out between the said two 
nafions, bik months after the pioclamation of war shall be allowed 
lo the merchants in the cities and towns where they live, for selling 
and transporting their goods and merchandises; and if any thing 
be taken from them, or any injury be doue (hem within that term, 
by either parly, or Ihe people, or subjects of either, full satisfaction 
shall be made for the same. 

"■ Art. 21. Ho subjecls of the most chrLstian king shall apply for 
or lake any commission, or letters of marque, for arming any ship 
or ships to act as privateers against the said United States, or any 
of them, or agaiost the subjects, people, or inhabitants of ihe said 
United States, or any of theni, or against the property of any of 
the iohabilants of any of them, from any prince or state with which 
the said United States shall be at war ; nor shall any citizen, sob' 
ject, or iobabilant of the said United States, or any of them, apply 
for or lake any commission or letters of marque for arming any 
ship or ships, lo act as privateers against ihe subjects of the most 
christian king, or any of them, or the property of any of ihem, 
from any prince or state with which the said king shall be al war ; 
and if any person of either nation shall lake such commissions or 
letters of marque, be shall be punished as a pirate. 

" Art, 22. It shall not be lawful for any foreign privateers, not 
belonging to subjects of the most christian king, nor citizens of the 
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time laid the foundation of it. A variety of circumstances 
presents abundant proof tliallliis remark is altogether incorrect. 
It would have been nearer tiic truth to have said that during 

said Uoiled States, who have commissions from any other prince 
or stiile in enmity with eiliier natron, to fit iheir ships in the ports 
of either the one or the other of ihe al'mcsHid parlies, to sell what 
they have tiiken, or in any other mnnner whalaoever to exchange 
their ships, merchandises, orany other lad.ng; neither ?hall Iheybe 
allowed even to purchase victuals, except such as shall be neces- 
sary for Iheir g'oing to tite next port of that prince or state from 
which they have commissions. 

" Art. 23. ll shall be lanfui for all and singular the subjects of 
the most christian king, and the citizens, people, and inhabitants 
of Ihe said United Slates, to aaJ with their ships with all manner of 
liberty and security, no distinction being made mho are the pro- 
prietors of Ihe merchandises laden ibercnn, from any porl to the 
places of those who now are or hereafter shall be at enmity nitli 
the most christian king, or the United Slates. It shall likewise be 
lawful for the subjects and inhubitants aforesaid, to sail with the 
sblps and mcrchandisesaforementioned, and to trade with the same 
liberty and security from the places, ports, and havens of those 
who are enemies of both or either parly, without any opposition or 
dlslurbance whatsoever, not only directly from the places of Ihe 
enemy albremenlioned to neatral places, but also from one place 
belonging to an enemy, to another place belonging to an enemy, 
whether ihey be under the jurisdiction of Ihe same prince, or 
under several. And it is hereby stipulated, that free ships shall 
also give a freedom to goods, and that every thing shall be deemeil 
to be free and exempt which shall be found on hoard the ships 
belonging to the subjects of either of the confederates, although the 
whole lading, or any other pari thereof should appertain to the 
enemies of either, contraband goods being always excepted. It is 
also agreed in like manner, that the same liberty be extended to 
persons who are on board a free ship, with this effect, that although 
they be enemies to both or either party, they are not to he taken 
out of that free ship, unless they are soldiers and in actual service 
of the enemies. 
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his administration, the spirit was created, (&nd waited but for 
tlie adminialration of Mr. Turgot to be matured,) which pre- 
pared the French nation to enter witli auch a sincere and 

" Art. 24. This liberty of na?igalion and commerce shall extend 
to all kiods of merchandises, excepting those only which are diBlio- 
guisfaeU by the name ofcoolraband, and undur this Orime of contra- 
band, or prohibited goodie, shall be comprehended arms, great 
guns, bombs with the fuseea, and other things belonging to them, 
canaoD'ball, gun-powder, mntch, pikes, stvords, lances, spears, hal- 
berds, mortars, pelnrds, granades, saltpetre, muskets, musket-ball, 
bucklers, helmets, breast plates, coals of mail, and the tike kinds 
of arms, proper for arming soldiers, musket-rests, bells, horses 
with their furoiture, and all other warlike instruments whativer. 
These merchandises which follow, shall not he reckoned among 
conlrabiind or prohibited goods ; that is to say, all sorts of cloths, 
and all other m^inufactures, woven of any wool, flax, silk, cotton, 
or any other materials whatever, alt kinds of wearing apparel, 
together with the species whereof they are used to be made, gold 
and slker, as well coined as uncoined, tin, iron, latlen, copper, 
brass, coals ; as also wheat and barley, and any other kind of com 
and pulse ; tobacco, and likewise all manner of spices ; salted and 
smoked flesb, salted tish, cheese and butter, beer, oils, wines, sugars, 
and all sorts of sails; and in general all provisions which serve foe 
the nourishment of mankind and the sustenance of life ; further* 
more, all kinds of cotton, hemp, flas, tar, pitch, ropes, cables, 
sails, sail cloths, anchors and any partsof anchors,al80 ships^ masts, 
planks, boards nnd beams of what trees soever ; and all other things 
proper either for building or repairing ships, and all other goods 
whatever which have not been worked into the form of any instru- 
ment or thing prepared for war by land or by sea, shall not be 
reputed contraband, much less such us have been already wrought 
and made up for any other use : all which shall be wholly reckoned 
among free goods; as likewise all other merchandises and things 
wtiich are not comprehended and particularly mentioned in the 
foregoing enumeration of contraband goods; bo that they may be 
transported and carried in the freest manner by the subjects of both 
nonfederates, even to places belonging to an enemy, such towns or 
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deep sensibility into the American Revolution. The govern- 
ment, at that early period, to repeat the woid of an author 
already quoted, was itself ^^ dissertateur.'' To the magmfi- 

places being only excepted, as are at that tine besieged, blocked 
up, or iovested. 

^ Abt. ^5. To the end that all manner of dissensions and quarrels 
may be avoided and prevented, on one side and the other, it is 
agreed, that in case either of the parties hereto should be engaged 
in war, the ships and vessels belonging to the subjects or people of 
the other ally, most be famished with sea letters or passports, 
expressing the name, property, and balk of the ship, as also the 
name and place of habitation of the master or commander of the 
said ship, that it may appear thereby that the ship really and truly 
belongs to the subjects of one of the parties, which passport shall 
be made oat and granted according to the form annexed to this 
treaty ; they shall likewise be recalled every year, that is, if the 
ship happens to return home within the space of a year. It is 
likewise agreed, that such ships being laden are to be provided 
not only with passports as abovementioned, but also with certifi- 
cates, containing the several particulars of the cargo, the place 
whence the ship sailed, and whither she is bound, that so it may be 
known whether any forbidden or contraband goods be on board the 
same ; which certificates shall be made out by the officers of the 
place whence the ship set sail, in the accustomed form ; and if any 
one shall think it fit or advisable to express in the said certificates, 
the person to whom the goods on board belong, he may freely 
do so. 

" Art. 26. The ships of the subjects and inhabitants of either 
of the parties, coming upon any coasts belonging to either of the 
said allies, but not willing to enter into port, or being entered into 
port and not willing to unload their cargoes or break bulk, they 
shall be treated according to the general rules prescribed or to be 
prescribed, relative to the object in question. 

" Abt. 27. If the ships of the said subjects, people, or inhabitants 
of either of the parties shall be met with, either sailing along the 
coasts or on the high seas, by any ship of war of the other, or by 
any privateers, the said ships of war or privateers, for the avoiding 
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cence or licentiousness of the preceding reigns, had succeed- 
ed a most philoBopliical spirit of inquiry. As early as '75 the 
nation was entirely occupied with discussions on the unlimited 

of any diaortler, shall remain oul of caonoD-shot, and may send their 
boais aboard the merchant ship which they shall ao meet with, and 
aiay enter her to the number of two or three men only, towhom the 
'muster or commander of such ship or vessel shall exhibit his pass- 
port concerning^ the property of the ship, made out according (o 
the form inserted in this present treaty, and the ship, when she 
shall bare showed such passport, shall be free and at liberty to pur- 
sue her voyage, ao as it shall not be lawful to molest or search her 
in any manner, or to give her chase or force her to quit her 
intended course. 

"Art. 28. It is also agreed, that all goods when once put on 
board the ships or vessels of either of the two contracting parlies, 
shall be subject to no farther visitation ; but all visitation or search 
shall be made beforehand, and all prohibited goods shall be stopped 
CD the spot, before the same be put on board, unless there are 
manifest tokens or proofs of fraudulent practice ; nor shall either 
the persons or goods of the subjects of Ms most christian Majesty 
or the United States, be put under any arrest or molested hy any 
other kind of embargo for that cause; and only the subject of that 
state to whom the said goods have been or shall be prohibited, and 
who shall presume to sell or alienate such sort of goods, shall be 
daly punished for the offence. 

" Abt. 29. The two contracting parties grant mutually the hberty 
of having each in the ports of the other, consuls, vice consuls, 
agents, and commissaries, whose functions shall be regulated by a 
particular agreement. 

"Abt. 30. And the more to favour and facilitate the commerce 
nhich the subjects of the United Slates may have with France, the 
most christian Itiog will grant them in Europe one or more free 
ports, nbere they may bring and dispose of all the produce and 
merchandise of the thirteen United Slates; and his Majesty wilt 
also continue to the subjects of the said states, the free ports which 
have been and are open in the French islands of America : of all 
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freedom of commerce, the suppression of " corvees" and 
taxes on consumption ; the liberty of conscience, and of the 
press; the recal of the Protestants; the suppression of monas- 

wbicb free ports the said subjects of the United States shall eajoj 
the use, agreeable to tbe regulations wbicb relate to them. 

^^ Art. 31. Tbe present treaty sball be ratified on both sides, and 
the ratifications shall be exchanged in the space of six months, or 
sooner if possible. 
^^ In faith whereof the respective plenipotentiaries have signed 
the above articles, both in the French and English languages, 
declaring nevertbeless, that tbe present treaty was originally 
composed and concluded in the French language, and they 
have thereto affixed their seals. 
^^Dooe at Paris, this sixth day of February, one thousand seven 
hundred and seventy-eight. 

^^ C. A. Gerard, [l. s.] 
^^ B. Frankun, [l. s.] 
^^ Silas Dea5e, [u s.] 
" Arthur Lee. [l. s.]" 



TREATY OF ALLIANCE. 

'^ The most christian king and the United States of North Ame- 
ricaf to wit : New-Hampshire, Massachusetts Bay, R bode Island, 
Coaaecticnt, New-York, New-Jersey, Pennsylvania, Delaware, 
Maryland, Vii^inia, North Carolina, South Carolina, and Geoi^a, 
having this day concluded a treaty of amity and commerce, for the 
reciprocal advantage of their subjects and citizens, have thought it 
oecessary to take into consideration the means of strengthening those 
engagements, and of rendering them useful to the safety and tran* 
quiility of the two parties; particularly in case Great Britain in re* 
sAotmenl of that connexion and of the good correspondence which is 
the object of the said treaty, should break the peace with France, 
either by direct hostilities, or by hinderinpr her commerce and 
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teries ; the abolition of torture ; a civil code; and anew systpm 
of public instruction. Those, who will be at the pains of 
reading the Memoirs and Correspondence of the eminent 

aarigHlioD in a mnnncr cootrar; 1o the rights of nations, and the 
peace suf»isling between the two crowns : and his Majeslj anil the 
aaid United State!', having resolved in (hat case tn joinilieir coun- 
cils and efforts ngainst Ibe enterprises of their common enemy, thx 
respective plenipotenliariea empowered to concert the chiuses and 
conditions proper to fulfil the said inlenlions, have, after the most 
mature deliberation, concluded and determined on the following 
articles : 

"Aut. 1. If war Ehould break out between France aod Great 
Britain during the continuance of the present war between the 
United States and England, his Majesty and the said United States 
shall make It a common cause, and aid each otiier mutually with 
their good offices, their counsels and their forces, according to (he 
exigence of conjunctures, as becomes good and faithful allies. 

" AitT, 2. The essential and direct end of Ibe present de/ensiv^ 
alliEmce is to maialain effectually the liberty, sovereignly, and inde- 
pendence absolute and unlimited, of the said United States, as well 
in matters of government as of commerce. 

" Art. 3. Tbe two contracting parlies shall each on its own 
part, and in the manner it may judge most proper, make all the 
efforts in its power against their common enemy, in order to altaiu 
the end proposed. 

" Art. 4. The contracting parlies agree, that in case either of 
them should form any particular enterprise in which the concur- 
rence of the other may he desired, the party whose coucurrence is 
desired, shall readily and with good faith, join to act in concert for 
that purpose, as far as circumstances and its own particular situation 
will permit; and in that case, they shall regulate, by a particular 
coaveulion, tbe quantity and kind of succour to be furnished, and 
the tima and manner of its being brought into action, as well as the 
advantages which are to be its compensation. 

'^ Abt. 5. If tbe United States should think fit to attempt the 
redaction of the British power, remaining in the northern parts of 
America, or the islands of Bermudas, those countries or islands, in 
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persons, who figured in those times, now before the pablic 
in a voluminous form, will obtain in a pleasing way, a lively 
idea of the manner in which the educated classes of the 

cute of success, shall be confederated with, or dependant upon the 
said United States. 

^^ Art. 6. The most christian king renounces forever the posses- 
sion of the islands of Bermudas, as well as of any part of the con- 
tinent of North America, which, before the treaty of Paris in 1763, 
or in virtue of that treaty, were acknowle^red to beloi^ to the 
crown of Great Britain, or to the United States, heretofore called 
British colonies, or which are at this time, or have lately been 
under the power of the king and crown of Great Britain. 

^ Art« 7, If his most christian Majesty shall think proper to attack 
any of the islands situated in the Gulf of Mexico, or near Uiat 
gulf, which are at present under the power of Gfeat Britain, all tiie 
said isles, io case of success^ shall appertain to the crown of France. 

^ Art« 9. Neither of the two parties shall conclude either tiuee 
or peace with Great Britain, without the fermal consent of the otktf 
first obtained ; and they mutually engage not to lay down Acir 
arms until the indepen d en c e of the United Slates ^nU have been 
lormally or tacitly assured, by the treaty or treaties that ^all tep> 
mlaate the war. 

^Art. 9. The cotttradiag parties declare^ that bang rcsolred 
to fulfil each on its own part, the obascs and couditioafir of Ae 
preseat trea^ of alUanees, accotrdmg to its ova p«»er and 
stances;, there shall be no after clattm of compensation en one 
or the oth^, whatever may be the event of die war. 

^ Aar. IOC The most christimi kia^ aad die United Slices agree 
to invile or ateift edier powers who may have received injiwiftw 
ftom fiaglMid, to make ceeaman ca«s9 with them^aaiilo accede i» 
the present atfianeey ander such condltwos as shajyt be £reeiy agreed 
toS) '■M^ settled between all the fartiiesv 

^Aar.ll. The tw»fnrtig» gqarajafcee motaatty firom the ps e gent 
timev audi 6Nrever> aga^bst alt other fow^ts^ to wit : The ratlied 
Stales^ to Wis mi9st christiaft m)ajes^> the peesent possessums of dbe 
ctownof ftangein Amertca»a&wett asthoee whkiiL it may actpure 
V tibeftilMdeetreai^r of peace: And his aiost chjoetiaft Jl^iesty fuit^ 
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French nation were occupied, during the memorable years 
that preceded the Atnericaii Revolution. 

The treaty was kept secret till the month of March in order 
that the French government might have time to recall its 
fishenneo ; withdraw its commerce ; give notice to its colo- 
nies; and put its navy in a proper condition to proceed to 
sea. In April, the Count d'Estaing sailed with a large squa- 
dron from Toulon for the American coast. Either the prepa- 
rations for war were so openly made, that each party was 
only waiting for the first direct aggression, or the French 

rantees on his part to the United State?, their liberty, sovereignty, 
and independence, absolute and nnlimited, as well in niiittera of 
government as commerce, and also tlieir possessions, and ihe addi- 
tions or conquests that their confederation may obtain during the 
war, from any of Ibe dominions now, or heretofore possessed by- 
Great Britain in Norib America, conformable to ibe fifih and sixth 
articles above written, the whole as ibeir possession shall be filed 
and assured to Ihe said slates, at the moment of the cessation of 
their present war with England. 

" Art. 12. In order to fix more precisely the sense and applica- 
tion of the preceding article, the contracting parlies declare, that 
in case of a rupture between France and England, the reciprocal 
guarantee declared in Ihe said article, shall have its full force and 
effect the moment such war shall break out; and if i-ucb rnplure 
shall not take place, the mutual obligations of (lie said guarantee 
shall not commence unlll the innmerat of Ibe cessation of Ihe pre- 
sent war between the United Slates and England shall have ascer- 
tained their possessions. 

"Art. 13. The present treaty shall be ratified on both sides, 
and the ratifications shall be exchanged in the space of sis months, 
or sooner if possible. 

"Done at Paris, this sixth day o 
himdred and sevenly-eight. 
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government feared the effects the British commissioners, ap- 
pointed under Lord North's conciliatory bills, then about to 
embark for America, would produce in that country. At any 
rate, the French minister at St. James', the Marquis de 
Noailles, was directed to notify to that court the signature of 
the treaties, though the ratifications had not been exchanged. 
This notification will be found in Flassan. 

Franklin and his colleagues soon after went to court in a 
public manner. 

'' They were presented hy Count de Vergennes to the king, who 
received them graciously ; they were afterwards presented to the 
Queen, to his prese^nt majesty, Louis 18,* then Count de Provence; 
and to all the members of the Royal family, then at Versailles. 
They were afterwards introduced to the Count de Maurepas, 
first minister, &c. anJ these introductions being over. Dr. Franklin 
and bis colleagues, with Dr. Bancroft and the editor of thesd 
memoirs, dined with the Count of Vergennes, and in the eveniag 
went by particular invitation to 'Jcu de la Reine,^ where they 
found the royal family seated at play round a large table ; a coosi- 
derable heap of louis d^ors lay before each of the players, and 
from the number of these, which, from time to time, were shoveU 
led by the losers to the winners, the gaming appeared to be high. 
On this occasion. Dr. Franklin was honourt;d by the particular 
notice of the Queen, who courteously desired him to stand near 
to her, and as often as the game did not require her immediate 
attention, she took occasion to speak to him in very obliging terms. 
Dr. Franklin was presented to the King in the gallery of Versailles, . 
by the Count de Vergennes, Minister for Foreign Affairs. His age, 
his venerable appearance, the simplicity of his dress on such aa 
occasion ; every thing that was either singular or respectable ia 
the life of this American, contributed to augment the public atten- 
tion. Clapping of hands, and a variety of other demonstrations of 
joy, announced that warmth of afiection, of which the French are 
more susceptible than any other people, and of which their polite- 
ness and civility augments the charm to him who is the object of it. 

* Written in 1815. 
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" His mnjentj addrossed him as follows : — 

" ' You miij assure? (be Uiilled Slates of America of my friendship. 
I beg leave also to observe thai I am csceedinuly sali*fied io parti- 
cular with yoiirown ooniliicl during your residence in my kingdom.' 
When the new ninbiissailor iifter Ibis miHiencp, crossed the court in 
order lo repair to the office ol' Ihe mmisier of Foreign Affairs, the 
multitude wailed for him iu Ibe passage, and bailed him ivitb their 

Mr. Gerard was appointed by his chriBtian Majesty Minis- 
ter Plenipotentiary to the United States in the beginning of 
. He sailed in April, on board the Languedoc, Count D' 
Estaing's flag-ship, together with Mr. Silas Deane, who had 
received letters of recall. Mr. Gerard embarked secretly. 
He arrived safely in America, and on the 14th of July '78, a 
committee of Congress was appointed to arrange the time 
and manner of receiving the Minister. The very uncommon 
circunvtance of the occasion must be our apology for ex- 
tracting at length an account of the ceremonial of reception, 
and of the address made by the President. 
"In pursuance of the ceremonial establiahed by Congress, the 
an. Richard Henry Lee, Esq., one of tbe delegates from Virginia, 
and the Hod. Samnel Adams E^sq., one of the delegates from Massa- 
cfauietts Bay, in a coach-and-sis provided by Congress, wailed upon 



* We have, perhapn, already too much multiplied 
but we beg lo introduce one more from a very 
the French courL " Franklin appeared at court ii 
American cultivator. His strait unpowdered bair, 1 
browD cloth coat, formed a contrast with the laced 
coBiB, and the powdered and perfumed heiida of tbi 



the 
1 the test, 



ling writer oa 
the dresa of an 
!S round hat, bis 
and embroidered 
courtiers of Ver- 
heads of the French 
) Dr. Krnnklin, who to 
io:ic virtues wbicb bad 
Apostle of Liberty. I 
Was present at one of these entertainments, when tbe most beautiful 
woman out of three hundred, was selected to place a crown oflaureb 
Upon the white headof the American philosopher, and two kisses upon 
His cheeks." 



saille^. This novelty turned the enlhusisstii 
women. Elegant entertainments were given t 
tbe reputation of a Philosoplicr, added the patr 
invested him with the noble cliaracter of au 




i 



50 THKATlt:^ OF '78 WITH FKANCI 



Omitting tlio speech of M. Gerard, the follovflng was t 
answer of tlie President on liie occasion. 

" Sir — The treaties beliveen his Moet Christian Majesty and the 
UniteJ States of America, so fully demonstrvle his wisdom nitd 
maxnanimily as to coTnmanc) the reverence of all nations. Tb* 
Tirtuous citizens of America, in particular, can never foi^et hiB 
beneiiceDt attention Id their violated rights, nor cease t(^ ackooir- 
leJge (he band of a gracious Providence in raising them up so pow< 
erfiil and illuslrious a friend. It Is the hope and opinion of Con- 
gress, that the confidence his Mujesty reposes in the firmnesa ©f 
these Slates nill receive addiliona) strength from every day's ex- 
perience. This assembly are convinced, sir, that if il had resteil 
solely with the Most Christian King, not only the independence of 
these States nould have been universally acknowledged, but their 
tranquillity fully established. Wc lament thai lust of dominatisD 
which gave birth to the present war, and hatb prolonged and ex- 
tended the miseries of mankind. Wc ardently wish to sheathe the 
svvord and spare the t'urlher effusion of blood; but we are deter- 
mined by every means in our power to fullil ihoae eventual etK 
gagements, which have acquired positive and permanent forca 
from the hostile designs and measures of the common enemy. 
Congress have reason to believe that the assistance so wisely and 
generously sent, will bring Great Brittin to a sense of justice and 
moderation, promote the common interests of France and America, 
and secure peace and tranquillity on the most tirm and honourable 
foundation, Neither can it be doubled that those who administer, 
(he powers of government within the several Stales of (his Unioitf 
ivill cement that connection with (he subjects of France, the bene- 
ficial effects of which have already been so sensibly felt. Sir, 
from (he experience we have had of your eierlions (o promote 
the true inlcres(s of our country, as well as your own, il is with, 
the highest satisfaction Congress receives as the lirst Minister from 
hia Most Christian Majesty, a gentleman whose past conduct affordi 
a happy presage that be will merit (he contidence of this body, the 
friendship of its members, and the esteem of the citizens of Ame- 
rica." 

Dr. Franklin having been elected Minister Plenipotentiary 
to Oie court of France, his letter of credence was agreed to by 
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House of Assembly, several foreigners of diatinction, and officerfl of 
the army. The audience being over, the Congress and the Minis- 
ter at a proper hour repaired lo an entertainment given by Con- 
gress to the Minister, at nhich were present by inTilation sereral 
foreigners of distinction and genllemen of public character. The 
eatertainmeDl iras conducted with a decorum suited to the occa- 
aion, and gave perfect satisfaction lo the whole company. 

" !h Cohghess, Aug. 6, 1770. 

"According to order, the honourable the SieurGerard being in- 
troduced to an audience by the tvro meinbers for that purpose ap- 
pointed, and being seated in his chair, bis Secretary delirered to 
the President a letter from his Most Cliristian Majesty, which was 
read in the nords following : 
" Very dear great friends and allies — 

" The treaties, which we have signed with you in consequence 
of (he proposals your Commissioners made lo us in your bebalfare 
a certain assarance of our aSeclion lor the United Stales in gene- 
ral and for each of tbem in particular, as well as of the interest wc 
take and constantly shall tiike in their happiness and prosperity, 
It is to convince you more particularly of this, that we have nomi- 
nated the Sieur Gerard, Secretary of our Council of Stale, to re- 
side among you in tbe quality of our Minister Plenipotentiary. 
He is better ncquainted with our sentiments towards you and the 
more capable of testifying the s.ime to yon, as he was entrusted on 
our part to negotiate with your Commissioners, and signed with 
them the treaties whicb cement our union. We pray you to 
give full credit to all he shall communicate lo you from us, more 
especially when he shall assure you of our aSection and constant 
fnendship for you. We pray God, very dear great friends and al- 
lies, to have jou in his holy keeping. Your good friend and allv, 
(Signed) « LOUIS. 

" VersailleB, March 28, 1778. 

(Undersigned) " Gbavier he Vebgekbes. 

(Directed) — " To our very dear great friends, the President and 
Members of the General Congress of North America." 
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Jefferson elected again to France — De la Lvztrne is succeeded In/ de 

Mouitier — Morris aaeeeedi Jefferson and Teman de Mouatier— 

French Revolution embarrasting to Government — Perplexing ^lej- 

tion vktther a Minister should be received from the French RepubUa 

— Mr. Genet — Death of the King — Less enthwsiaim for the Rtrvola- 

tion — l^rry dtjfieult ^egofialioTi uiilh Genet — Hii demands examisted 

— Munroe goes to France — Government solicit the recal of Genet — 

— Diimiiied — /* succeeded by Fauchet — Afore temperate — Adet sue- 

.teedt Fauchet — Outrage on Fauchet — France txtremely dissaliafied 

i^pith state of things ^Jay^s treaty — Pinckney succeeds Munroe — JVot 

L received by the Directory — Ordered to leave France — Extraordinary 

jproceeding — Pinckney, Marshall, and Gerry appointed — Ao( re- 

Leiiiied, though cards of hospitality sent them—W. Y. Z. — Talle^- 

^and proposes to treat ■with one Commissioner only — Rejected — 

CPinctne^ and Marshall leave France — Gerry remains — Hottilitiea 

— Talleyrand brings on, by meaiu of Pichon, another JVegotiation — 

BSW/Wor/A, Murray, and Davie appointed to France — Properly rt- 

eiived — First Consul — Convention — Bonaparte denrous of Peact, 



In October '87, Mr. Jefierson was sgain elected ininiBter to 
France for three years. 

M. de La Luzerne, having obtained from his court permis- 
sion to return, the Count de Moustier was appointed by Hia 
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ChriBtian Majesty to succeed him. The latter gentleman ar- 
rived in America in '8?, and had the usual audience with 
Congress in February of the same year. M. de Moustier 
was the last envoy sent by Louis XVI. to this country, 
the first French minister recognized by the Federal Govern- 
ment. He remained till 1790. Gouverneur Morris of New- 
Jersey succeeded Mr. JetTerson in the early part of the year 
'92, and Colonel Ternanf, the Count de Moustier, both as 
Ministers Plenipotentiary. 

The Federal Government, just after its organization, was 
embarrassed by a very difficult and perplexing negotiation. 
America had scarcely achieved its own independence when a 
revolution began in France. A very strong and universal 
sympathy was immediately awakened in the people of the 
United States. The great Eeras of that revolution were cele- 
brated in this country by civic feasts, where the red cap of 
liberty was passed from head to head, — the well-known aira 
of Ca ira, Les Marseillais and La Carmagnole were sung in 
the theatres, streets, and on public occasions — the tri-colour- 
ed cockade was worn by most of the citizens — the " taking of 
the Bastille," the "declarationof the rights of man, "and "the 
citizen," the "abolition of feudal rights" and of "honorary 
distinctions," the "confederation of the French," — were com- 
memorated with the roasting of oxen, and other tokens of Joy. 
In the language of the day, the American people were dispo- 
sed to " fraternize" with the French nation. At the moment 
of the greatest exaltation and most heated state of the public 
mind, a war broke out between France and England ; and 
though actual hostilities were first committed by the French, 
the conduct of Great Britain was viewed with deep sensibility 
and almost general indignation in America. 

* H. lie Moustier was still living in 1830, near Veraaillea. He has 
been conspicuous for bis attachment to the royal family. Id 1792 lie 
left France, and diil not return [ill 1814. 
^ We find this name in the Moniteur (A. 1. No. 66) written, Ternant. 
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In llie course of this business there arose a question of un- 
usual delicacy and difficulty : not only whether a minister 
should be received at all from the French Republic, but 
whether lie should be received unconditionally. It was the 
iirst time these questions had been submitted to the conside- 
ration of the administration, and they were now presented 
under circumstances of peculiar embarrassment. The go- 
vernment was, itself, hardly established, before it was under 
the necessity of deciding upon the claims of a new state, 
erected from the ruins of one of the most powerful nations of 
Europe. No one doubted but that the ancient government 
of the Bourbons was for the moment overthrown in France — 
the king was in the Temple, a state prisoner, the noblesse 
and clergy had emigrated, the army was disorganized and suc- 
ceeded by the national guard, the Austrians and Prussians had 
either been expelled, or had retired beyond the Rhine, and 
the National Convention, having met in September 1792, de- 
creed the abolition of royalty and the foundation of the Re- 
public. It was quite obvious, that the progress of the Revo- 
lution had been regular and systematic. The crimes and 
bloody deeds of that period do not admit of defence, but they 
were susceptible, at the lime, of an explanation. No great 
and sudden changes in a highly civilized condition of society 
take place without violence ; and when every sort of govern- 
ment, every description of police or authority was obliterated, 
atrocities could not excite much astonishment in a city of the 
size of Paris, already too well known in history by one of the 
bloodiest transactions of which we have any record. The 
death of the King, whatever feelings of horror and indigna- 
tion it might awaken, was considered by many as a political 
event ; even indeed by those eminent men, whose proceedings 
in the Old Jewry have only been rescued, by the eloquence 
of Mr. Burke, from that common and vast grave, into which 
the numberless writings and dissertations on the French Re- 
volution have fallen. It was one more sacrifice, as Louis of- 
ten said himself, to the Revolution. Every step, bloody as 
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tiiey certainly were, the French people seemed to gain some- 
thing on the score of liberty. Through the different stages 
of the States General, the union of tlie three orders, the Na- 
tional Constituent Assembly, the Legislative Assembly, and 
the National Convention, when the Republic was decreed, the 
freedom of the citizen was apparently making a conquest over 
the oppressions and abuses of the ancient monarchy. It seems, 
tlierefore, just to remark, that if the Republic was not estab- 
lished, at least the monarchy waa overthrown. There was, 
also, a strong feeling of confidence in America that the Re- 
volution would succeed ; not only, because it was the gene- 
ral and most ardent hope and wish of the people, but the 
complete success of their own undertaking naturally led them 
to believe, that the efforts of a nation in the same cause 
would be attended with results equally fortunate. 

We find that tlie Cabinet determined with an unanimous 
voice to receive the French Minister, but a difference of opin- 
ion appears to have existed, as it respects the conditions with 
which this act should be accompanied. Louis XVI. had per- 
sonally been a constant and great friend and benefactor to 
America. His portrait and that of the queen, a present to the 
Congress of the Confederation, for a long time hung in a con- 
spicuous place in the hall of that assembly. The first cele- 
brated treaty of alliance and commerce had been concluded 
and signed in his name, and by his ministers, and the Repub- 
lic, whose representative now presented himself to the notice 
of the people and the administration, was founded in the 
blood and on the wrecks of the Bourbon family. At the same 
lime, the royal government was, still, nominally in existence. 
It was recognized by all the principal powers of Europe ; and 
was exercised by a regency at Coblentz on the Rhine, in 
the name of Louis XVI., while he lived, and at his death, tlie 
Dauphin, his son, then a prisoner in the Temple, was imme- 
diately proclaimed by the title of Louis XVII. A civil war, 
limited in extent, though remarkably destructive of life, also 
raged with uncommon fury in the Bocage or La Vendee. 
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This was the situation of things. The Republic was in pos- 
session of the authority and of the territory belonging to the 
French nation ; and the probability was shghl, indeed, that 
the royal government could be restored. It was, therefore, 
by no means a departure from the laws of nations to receive 
the French Minister ; and this the President resolved to do, 
without any qualifying or explanatory act. Louis XIV., by 
acknowledging the Pretender, gave great offence to the Eng- 
lish Government; and it was alleged to be one of the principal 
causes of the war that England declared at the time against 
France. The subject of recognizing new governments has 
been a vast deal discussed, but no precise rules have been 
laid down for the regulation of states in this particular. Wri- 
ters place, perhaps, more stress upon the circumstance of ac- 
tual possession than any other. Foreign nations have obvi- 
ously no right to interfere in the domestic concerns of other 
countries ; but when one party is obviously in possession of 
the power and territory, the neutral state is fully warranted 
in acknowledging it. And if the first party should be finally 
overthrown and expelled, the successful one would not have 
just cause of complaint against the neutral. The reason of 
tiiis rule is apparent. It is highly desirable that the inter- 
course of civilized nations should be maintained, and the im- 
propriety, nay, the impossibility of the case precludes a close 
investigation into the domestic affairs of foreign states. 

Mr. Genet, appointed by the Executive Council Minister to 
the United States, in January, 1793, arrived in this country, 
in April of the same year, in the Ambuscade frigate. He 
landed in Charleston, South Carolina, and was received witJi 
marks of respect, attention and enthusiasm. While at Charles- 
ton, Mr. Genet authorized different persons to fit and arm 
vessels, to enlist men in that port, — and gave commissions 
to cruise, and commit hostilities upon nations, with whom the 
United States were at peace, the port of Charleston being 
pttrticularly convenient for the purpose of molesting the Eng- 
Itflh West India trade. Captures, made by those veesels, were 
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Soon brought in ; and the French Consuls begun, at once, un- 
der the authority of the Minister, to try, condemn, and autho- 
rize their sale. Mr. Genet was not at this time accredited as ' 
a foreign Minister by the Government of <his country. He did 
not arrive at the seat of government, Philadelphia, till the 
middle of May. His progress through the country, from 
Charleston, was attended with every circumstance that could 
manifest the very deep interest the people took in the French 
Revolution, and the satisfaction with which a representative 
from that republic was received in the United States. The 
Minister must have been well satisfied, that the nation were 
exceedingly desirous of a union with France ; and were quite 
prepared to enter, with that couniry, into a war against the 
monarchiesof Europe. These sentiments soon became deeply 
impressed upon the mind of Mr. Genet, — a man, obviously, of 
a sanguine temperament, heated and excited by the passions 
and politics of the times. 

It is quite in course, here to mention a circumstance, that 
first appears to have allayed the fever heal of the public 
pulse ; to have awakened the earliest feelings of distrust in 
the political success of the French. We allude to the death 
of the King, which happened about this period, and whose 
willingness to engage in our Revolution was undoubtedly re- 
membered with gratitude. The Americans, at first, beheld the 
French revolution with a feeling of delight and admiration, un- 
mingled with that intense anxiety, and often extreme despon- 
dency, with which theywatched the progress of their own. But, 
left entirely fi-ee to examine and deliberate, in a short time, the 
atrocities that act!ompanied it, and that seemed to accumulate, 
as the abuses against which they were levelled disappet^i.-ed, 
produced a slow, but unfaibng re-action in the public ir>ind. 
This act of the National Convention, without doubt, weakened 
their party in America. The sacrifice, even if thought neces- 
sary ID a poUtical view, was, nevertheless, a violation of jus- 
tice, and the rights of the citizen ; for, if Louis was no longer 
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a king, he was still a man, a citizen, according to tlie lawa of 
the French Republic. These circumstances made a suitable im- 
prcsdon upon the American people, always accustomed to the 
forms of an equal, though undeviating justice. From the 10th 
of August, 2d of September, and the period of the King's exe- 
cution, the revolution decidedly lost friends in America. This 
sentiment pervaded the breasts of men whose devotion, even 

I to the French Republic, was beyond suspicion. The cele- 
brated Thomas Paine, it is known, voted against the death of 
Louis ; though, as Marat artfully insinuated, being a Cluaker, 
he was in conscience opposed to capital punishments. 

I " France," said Thomas Paine, in tfie convention on the ques- 
tion of " Sursts," "has now but a single ally, the United 
States. The person, to whom the present discussion relates, 
is regarded by that people as their best friend. His execution, 
I assure you, will diffuse among them a general grief. I pro- 
pose to you to conduct Louis to the territory of the United 
States. After a residence of two years, Mr. Capet will find 
himself a citizen of America, Miserable in this country, to 
which his absence will be a benefit, he will be furnished the 
means of becoming happy in another," 

In April 1793, the celebrated Proclamation of neutrality 
was issued.* The historian of the first President makes the 
following remarks in relation to that subject:- 

" This measure derives importance from the consideratioD thai 
it nas the commence aient of Ihat system to which the Ameri< 
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* "■ Whereas it appears, tiiot a war exists between Austria, Prussia, 
Sardinia, Great Brilaiu, and the United Nolberltinds ou tlie one part, 
and France on the other ; and the duly and interest of the U. States 
require, that they should with sincerity and good failli adopt and pur- 
sue a conduct frioadly and impartial lownrds the helligerent powers ; 
T have, therefore, thought fit, by these presents, to declare the disposi- 
tion of the U. Stales to observe the conduct .iforesaid towards these 
powers reapectively ; and to eshori and warn the citizens of the 0, 
States, carefully to avoid all acts and proceedings, whatsoever, which 
may in any naanner tend lo controvert such dispositions. And I do, 
iii?rehj", also, make known, that whostrcior of the citizens of tiic V. 
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Goverament a/lerivitrtls iofleicibly adherei), and lo which much of 
the naLioDal prospcrlly is lo be tiscribeil. It is not less imporlaat 
in another view. Beiug nt variance with the prejudices, Ihe tee]- 
inga, and Ihe passions of a large porlion of (he Society, nod beiiig 
predicated on no previous proceedings of the legislature, it pre- 
sented Ihe first occasion which ivas Ihoughl a fit one for openly as- 
saulting a character around which ihe affections of the people had 
thrown an armour, iherctofore deemed sacred, and for directly 
criminating the conduct of ihe President himself. It was only by 
opposing passions to passioas, hy bringing Ihe feelings in favour of 
France in conflict with those in favour of the chief magistrate, that 
the enemies of the administration could hope to obtain the victo- 
rj." 

TheCabinetdeclared, also, by this instrument, the construc- 
tion it intended to put on the * I llh article of the treaty of 
alliance with France. This article imposed, among otiier 
things, upon the United States the obligation of protectinrr 
the Islands belonging to the French in the West Indies, sev- 
eral of which fell, about this time, into the hands of the Bri- 
tish. A step of tliis kind would have led to an immediate 
declaration of war on the part of Great Britain. This article 

States shall render himself liable to p«nishmenl or forfeiture under th<^ 
tawa of Dacions, by committing, aiding, or abetting hostilities against 
any of the said powers, or by carrying to any of them, those articles 
which are deemed coatrabanil In) the modem tigage of nations, will not 
receive the proieclion of the U. States againal such punishment or for- 
feiture ; and further, tlial I jiare given instructions lo those officers to 
whom it belongs, to cause prosecutions to he insliluted against all per- 
sons who shall, within the cognizance of the Courts of the U. States, 
violate the laws of nations with respect to the ])Owers at war, or any of 

Done, Sec. 

GEORGE WASHINGTON, 
By the President, 
Tb. Jeffersob. 

* Spo Treaty in 2d Chapter, 
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was considered to be applicable to a defensive war only, and 
that good I'aitli did not require that America should take any 
part in the war, till the present French government was obvi- 
ously and firmly established. The last ground was, perhaps, 
a just and sound one, but in receiving Mr. Genet, the admi- 
nistration had furnished the only proof in its power, that it con- 
sidered the French Republic placed in a secure situation. 
Whatever government America recognized as existing in 
France, had a right to require the fulfilment of the guarantee. 
Borne doubt might reasonably prevail as to the other ground 
assumed by the Cabinet, not only from the phraseology of the 
article, but from the extreme difficulty of ascertaining, in all 
cases, the true character of a defensive or offensive war. The 
act of the war itself, the mode of conducting it may be alto- 
gether offensive, and yet the immediate canse, defensive. Na- 
tions may be driven to hostilities by the oppressive conduct of 
others. Few numifestos of war are pubhslied, that do not pre- 
sent to the world abundant reasons for a resort to arms. The 
Mticle is, therefore, Incomplete, because it does not admit of 
an immediate and general application. The party called 
upon to execute it, is at liberty to construe it, and is at all 
times the judge, whether assistance is justly required. When 
^is article was prepared, it appeared highly favourable to the 
United States. France was, by far, the strongest power, and 
there was little probability, indeed, that it could soon need 
the assistance of America. But, at best, the construction of 
the government is an implied one, for the language of tlie ar- 
ticle, itself, is plain and on the surface very free from ambi- 
^ity. 

We shall now give a brief sketch of the proceedings of Mr. 
Genet with, this government. He came to this country au- 
thorized to conclude an alliance both defensive and offensive. 
We cannot do better than give his own words. It is not only 
a specimen of the language, but of the sentiments and feel- 
ings of the times. 
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-' Single agaiost innumcrnble hordes of tyrants nnd slaves, who 
mennce her rising liberty, the French nation ivould have a right to 
reclaim the obligHlions impoaeil on the United Slates hy the Irea 
ties she has contracted ivith them, and which she bus cemecteij 
iTilh her blood ; but strong in the grt'atness of her means and of the 
poiver of her principles, not less redoublahle to her enemies than 
the victorious arm ivhicb she opposes to their ruge, she comes in 
the very time when the emissaries of our conimon enemies are 
making nseless efforts to neutralize the gratitude — to dainp the zenl 
— to weaken or cloud the view of your fellow citizens — she comes, 
1 say, that generous nation— that faithful friend, to labour still to 
increase the prosperity, and add to the happiness, which she is 
pleased to see Ihem enjoy.— The obstacles raided with intentions 
hostile to liberty by the perfidious ministers of despotism — the ob- 
stacles, whose object was to stop the rapid progress of the com- 
merce of the Americiin?, and the es tension of their principles, ex- 
ist do more. The French republic, seeing in them but brothers, 
has charged me to propose to your govemraent, to establish in a 
true fumily compact, that is, in a national compact, the liberal and 
fraternal basis on which she wishes to see raised the commercial 
and political system of two people, all whose interests are confound- 
ed." 

It was with tlie feeling and sentiments disclosed in this let- 
ter, spread very wide through the community, that the govern- 
ment had to contend. The struggle was a most difficult one ; 
for, with tfie American people, the.-^e feelings were not only 
pure and sincere, but they were permanent. Tiiey were feel- 
jngs, with which the country was inspired at the time of its own 
revolution ; and they entered, as a principal element, into the 
form of the government, and the organization of society. They 
appeared at this moment, it is true, inflamed and aggravated 
by sympathy for the Frencii, and by indignation at the efforts 
of the European governments, directed against the republic ; 
but it was not a frenzy of the hour, like the scene exhibited 
in France. America manifested its true legitimate disposition, 
partaking of the influence of the times. 
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We shall examine those parts of Mr. Genet'a ctaima, onlyj^ 
that involve principles of the pubhc laws of nations, or th^fl 
illustrate the system adopted by this country." This inquirjl 
is not entirely without its advantages. It has been the aim oi 
the government, since that period, to follow the policy then 
promulgated ; and the principal duties, incumbent on neutia 
nations, may be ascertained, by an examination of the de- 
mands of the French minister. Not intending to mention the 
instances of violation of public law that occurred, we shall 
confine ourselves to the general principles for which Mr. Ge- 
net contended. He asserted " a right of arming in our ports, 
of enlisting our citizens, and of exercising consular jurisdic- 
tion ;" and denied to the government the right, either of " re- 
straining him, or punishing them." This is the language, and 
the substance, of the demand. f The question was, not of a ves- 
sel arming in her own defence, as no cases of that description 
had been reported ; on the contrary, the orders of the govern- 
ment were directed against vessels that were manned, armed 
and equipped in our ports, for the purpose of committing hos- 
tilities on the subjects of a state with whom this country was 
at peace. The proclamation of April 22d, did not allow this 
practice. That instrument enjoined upon the citizen to ob- 
serve a friendly conduct towards all belligerent powers, " ac- 
cording to public law, and the special treaties existing be- 
tween them and this country." A preparation of hostilities 
is the reverse of this deportment. The treaty with France, of 
*78 did not allow it ; for it permitted only (17th art.) the arm- 
ed vessels of either party to enter with their prizes, and to de- 
part freely from the ports of the other. No possible construc- 
tion of that article can, in any way, justify tlie manning and 
equipping of vessels, to commit hostilities ; neither do the 

* Letter of Mr. Jefferson, of August, 1793. 

t Seeliis note of May 35, I7!>3,tothe Secretary of Statp. 
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laws of nations,* or treaties with other states, at all, authorize 
this proceeding. These treaties are a part of the law of the 
land, and it is incumbent on the proper law tribunal to en- 
force their provisions. The citizens can, therefore, have no 

* Vattel, vol, ii. p. 332. Here ivn arp to consider the obligations and 
rights flowing from neutrality. In order rightly to understand this 
qtiestion, we must avoid confounding whal may lawfully be done, by 
a. nation that is free from all engagements, with whal sbe may do, if 
she expects to be Irealed as perfectly neutral in a war. As long as a 
neutral nation wishes securely to enjoy the advantages of her neu- 
trality, she must, in all things, shew a strict impartiality towards the 
helhgerent powers ; for, should she favour one of the parlies, lo the 
prejudice of the other, she cannot complain of being treated by liim as 



trality would be 
n will consent to be the dupe, 
what may lawfully be done ; 
ording to circumstances. Let us, 
that impartiality which a seutral 



u adherent and confederate of bis 
a fraudulent neutrality, of which n 
But the present question if 
not what prudence may dii 
therefore, examine, in what c, 
nation ought to observe. 

It solely relates to war, and includes two articles. 1. To give no as- 
siatance where there is no obligation to give it ; nor voluntarily to fur- 
nish troops, arms, ammunition, or any thing of direct use in war. I do 
not say, " to give assistance equally," hut, " to give no assieiance ;" for 
it would be absurd, that a state, at one and the same tin)e, assist two 
nations, at war with each other ; and besides, it would be impossible 
tn do it with equaUty. 2. lu whatever does not relate to war, a neu- 
tral and impartial nation must not refuse, to one of the parties, on ac- 
count of his present quarrel, what she grants to theotlier. This does 
not deprive her of the liberty to make the advantage of the state still 
serve as her rule of conduct, in her negotiations, her friendly connex- 
ions, and her commerce. When this reason induces her to give pre- 
ferences, in things which are ever at the free disposal of the possessor, 
she only makes use of her right, and is not chargeable with partiahty. 
I have said, that a neutral state ought to give no assistance to either 
of the parties, when " luider no obligatisn to give it." This restriction 
is necessary. We have already seen, that when a sovereign furnishes 
the moderate succour due in vii'tue of a former defensive alliance, he 
does not become an associate in the war ; (§ 101) he may, therefore, 
fulfil his engagement, and yet observe a strict neutrality. When a war 
breaks out between two jiations, all oliier slntea, that are not bound 
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right to violate the provisions of those tre&ttes. If the citizeM 
themselves were not possessed of the privilege of committing 
acts of hostility, or ofience, against those states with whom 
the nation was at peace, we are not aware of any provision of 
national law, or, in the particular case now under considera- 
tion, of any provision of the treaty of '78, that can confer this 
right or power upon an alien. Again, tlie arming and equip- 
ping of vessels, is, obviously, an act of sovereignty ; an act tliat 
cannot justly be exercised in the United States, without the 
permission of the go ve nunc nt.* As to the treaty, these are the 
words of the 22d article, the only one, with the exception alrta- 
iy meniioneS, that relates to this matter: — "It shall not be 
lawful for any foreign privateers, not belonging to subjects of 
his Most Christian Majesty, nor citizens of the said United 
States, who have commissions from any prince or state in en- 
mity with either nation, to lit their ships in the ports of either 
the one or the other of the aforesaid parties." This article 
denies the privilege of arming, to privateers of any nation, at 
war eitlier with France or America, in the ports of the other 
party. The only ground upon which France claimed the pri- 
vilege, under this article, was, therefore, that of unplication. 
The article not expressly excluding French vessels, at a time 
when France was at war with England, Spain and Holland, 
all on friendly terms with the United States, Mr. Genet insist- 
ed with great vehemence upon the use of the right. But this is 
Hot the usual mode of construing treaties, or any diplomatic 
instrument. Nations possess and enjoy only what is secured 
to tliem by stipulation. The two parties, in this case, agreed 
to exclude foreign privateers ; they are silent as to their own 
vessels. 



by treaties, are free to remain neuter; and ifeither of the belligerent^ 
powers attempted to force thetu to a junrtioa with faira, he would do l 
tliem an injury, inaEmuch as he would be guilty of an infringement on 'd 
their independency, in a very eEseatinl poini, 
* Vattel, L 3. 15. 
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" It was of vnlue to each party, to excluilc its enemies from arm- 
ing in tbe ports of the other, and could in no case embarrass them. 
They, therefore, stipulated so far mutually. But each might be 
embarrassed by permitting the other to arm in i(s ports. They, 
therefore, would not stipulate to permit that. Let us go back to 
the state of thing's in Fraoce, when this treaty ly^s made ; and we 
shall (ind several cases, nherein France could not have permitted 
w to arm in her ports. Suppose a war between these slates and 
Spain. We know that, by the treaties between France and Spain, 
' the former could not permit the enennies of the latter to arm in her 
ports. It was honest in her, therefore, not to deceive us by such a 
stipulation. Suppose a war between these states and Great Britain. 
By the treaties between France and Great Britain, in force at the 
signature of ours, we could not have been permitted to arm in the 
ports of France. She could not, then, have meant, in this article, 
to give us such a right. She has manifested the same sense of it 
ag^rn, in her subseijuent treaty with England, made eight years 
after the date of ours; stipulating, in the 16tfa article of it, as in our 
22d, that foreign privnleers, not being svbjecta of either crown, shoM 
. Hot arm against either in the ports of the other. If this had amount- 
ed to an affirmative stipulation, that the subjects of the other croivn 
might arm in her ports, against us, it would have been in direct 
contradiction to her 22A article with us." 

It has already been said that Mr. Genet, on his first arrival 
in Charleston in April '03, issued commissions to privateers, 
and authorized tlie enlisting of men, both Americans and 
Frenchmen, for the service of the Republic of France. An 
investigation of this business was undertaken in the autumn 
of the same year by the Legislature of South Carolina. Satis- 
factory evidence waa produced, that several citizens had re- 
ceived commissions to enlist men within the United States, 
for the purposes of hostility against the enemies of France. 
The Governor issued a proclamation in December '93, forbid- 
ding these practices, and the law officers of the state were 
directed by the Legislature to institute prosecutions against 
cert^ persons, named in the report of the Committee of In- 
vestigation. Before this took place, however, two citizens of 
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the United States, Gidenn Henfield and John Singletary, had 
been arrested on board a French privateer and conducted to 
prison. Mr. Genet demanded their release in the following 
"words : — 

" I have (his momeDl been inforined (hat tivo officers in the ser- 
vice of the Repubiick of France, citizens Gideon Henfietd and John 
Sioglelarjj have been arrested on board the privateer of the French 
Hepubliclt, the Citizen Genet, and conducted to prison. The crime 
laid ti) (heir chnrge, the crime which my mind cnanot conceive, 
and which aiy pen almost refuses (o state, is the serving of France, 
and defeudiitg nith her chilJren the common and glorious cause oC 
liberty. 

"Being ignorant of any positive law or treaty, which deprites 
Americans of this privilege, and authorizes olTicers of police arbi- 
trarily (o ftike mariners in (he service of France, from on board 
their vessels, I call npon your inlErvention, Sir, and that of the 
President of* (he United Slates, in order to obtain (lie immediate re- 
leusement of the above mentioned ofRcer?, who have acquired, by 
'the sentiments animating them, and by (he act of (heir engagement, 
anterior to every act to the contrary, the right ofFrench citizens, if 
they have lost Ihal of American citizens." 

These two cases include the whole principle involved in the 
important discussion of the right of a citizen to commit an 
act of hostility, under his own or foreign colours, upon a state 
with which his own country is at peace. On this subject we 
shall quote the opinions of the Attorney General and an ex- 
tract from a letter of the Secretary of State. 

"lat. It may well be doubted how far the minister of France has 
a right to interfere, Jlenlield is a citizen of the United States, and 
it is unusual, at least, that a foreign power should interfere in a 
question, whether, asa citizen, a man has been guilty of a crime? 
Nor can any authority be derived from [lenSeld being under the 
'protection of (he French Republic, because, being still a citizen, he 
ia amenable to the laws which operate on citizens, and the very act, 
'by which he is said to have been taken under such protection, is a 
'violation of the sovereignty of (he United Slates. If he be inno- 
cent, be will be safe in (he hands of his countrymen : If guilty, (he 



fOSTENTION OF 1800 WITH FRANCE- Ij7 

respect dae bj one nation lo the decrees of onottier, demands that 
tliey be acquiewed in. 

"3d. Bill Heofield is punishalile, because treaties are llie tu- 
preme law of ihe land, and by trealios wilh three of the powers at 
war with France, it ie glipulaled that (here shall be a peace be- 
tween their subjects and Ihe ciliitens of the United Slates. 

''3d. He is indictable at the common law, because bis condur.l, 
comes within the description of disturbing the peace of the United 

Slates. ir every citizen has that right, (hen Ihe nation (which 

is composed of all its citizens) has a right to go to war by Ihe au- 
Ihorily ofiU individnal ciliTiens; but this is not true, either on the 
general principles of society, or by our constitatioo, which gives 
that power to Congress alone, and not to the citizens individually. 
Then the 6rst position was not true, and no citizen has a right lo 
go to war of bis own authority, and for what he does without right, 
he ought to be punished. Indeed, nothing can be more obviously 
absurd than lo say, that all (he citizens may be al war, and yet the 
nation at peace. It has been pretended, indeed, that the engage- 
ment of a citizen in an enterprize of this nature was a divestment of 
the character of a citizen, and a transfer of jurisdiction over bim 
to another sorereigu. Our citizens are certainly free to divest 
Uiemselves of that character by emigration and other acts, mani- 
festing tbeir iolenlloo, and may then become Ihe subjects of another 
power, and free to do whatever Ihe auhjccls of that power may do. 
But the taws do not admit tbiit the bare commission of a crime 
amounts of itself to a divestment of the cbariicter of citizen, and 
withdraws the criminal from their coercion. They would never 
prescribe an illegal act among the legal modes hy which a citizen 
might disfranchise himself; nor render treason, for instance, inno- 
cent, by giving it the force of a dissolution of the obligations of 
the criminal lo his country." 

By the direction of Mr. Genet, some of the French consuls 
established admiralty courts in this country, and exercised ad- 
miralty jurisdiction over vessels taken by French cruizers. This 
assumed right deprived our own courts in all cases of juris- 
dictioa over vessels brought into our waters, or claimed in 

tizes of one of the belligerents. It could not. 
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therefore, be permitted to our own tribunals to ascertain, un- 
der any circumstance, wliether prizes, claimed as such, were 
lawful prizes or not. Mr. Jefferson concluded a convention 
at Versailles in November 1788, with Mr, de Montmorin, one: 
of the Secretaries of Slate, defining the powers, privileges^ 
and duties of consuls. This convention was to remain in' 
force twelve years ; but it contains no stipulation, whatever, 
I allowing consuls to exercise admiralty jurisdiction. Neither 
does the Treaty of '78 cede any such power or Jurisdiction to 
the French consulates. The courts of the United States can- 
not pretend to exercise a jurisdiction over vessels taken on 
the high seas, for it is matter of common usage, that the de- 
cision of all such questions shall be referred to the courts of 
the sovereign of the captor. This right is, moreover, con- 
firmed by the 17th article of the Treaty of '7S. The United 
States have never protended to enquire into the validity of it. 
But as they have, in no public act or instrument, whatever, di- 
vested their own courts of the cognizance of all otfenees com- 
I mitted within their own waters, the French consulates obvi- 
I -otisly usurped power Iliat "belonged to other tribunals. It is 
not only the right, but, also, the duty, of the United States, to 
protect the vessels of neutrals within their own jurisdiction. 
Indeed, this provision is inserted in most of their treaties, par- 
ticularly with France itself. Nations differ as to the distance 
to which this right extends, but in no case is the distance 
claimed (except in the doctrine of close seas) so great, as to 
make the rule unreasonable. A reasonable distance, there- 
fore, under all the circumstances of the case, is the extent of 
jurisdiction to which this right is applied. If our courts h^ve 
not this jurisdiction, it is quite evident, that neutrals may be 
I taken in our harbours, irom our wharves, and condemned as 
I legal prizes in our own cities, by the agents of a foreign gov- 
ernment. Various violations of our sovereignty were at this 
time committed by French cruizers, and equally of our jurist 
diction by French consulates. The government, however, 
conducted itself wilh sleadincsf; and firmness: and the vessels. 
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thus illegally taken and condemned, wherever they could be 
reached, were restored. 

The language of Mr. Genet was also unbecoming and ex- 
ceptionable. The following pa seages, extracted from a letter 
of Mr. Jefferson, the Secretary of State, are es|)ecially obnox- 
ious to censure. We have thought it necessary to mention 
them, as the recall of Mr. Genet was solicited by this govern- 
ment. The reader will be satisfied, we believe, that it was 
not done without abundant reason. 

" The philoiophicril principles proclnimed by the Presiident.' 

" This refuanl tenJs to accomplish the iiiferoal system of (lie king 
of England, and of the other kingi, his accomphces, lo destroy by 
famine French freemen and freedom. 

"In vain the desire lo preaer?e pence lefids you to sacriGce the 
interests of France to this iolereft of the 
of riches preponderates against honour 
America ; all this management, all thes 
bumilialion, end in nothing. 
French, loo conQden 
American nation had 



nmeni, in vain Ihe thirst 

I the political balance of 

condescensions, all this 

laugh at it, and the 

are punished for having believed, that the 

flag, (hat it had some respect for Its latrs, 



some conviction of its furce, and Ihal it bad aonie senlimenl of its 
dignity. It is not possible for me to paint lo you all my sensibility 
at this scandal, which lends lo the diminution of your commerce, 
to the oppression of ours, aud to ihe debasemeot and vilificalioD of 
rep u I' lies. 

"If our fellow-citizens have been deceived, if you are not in a 
condition to mainlain the sovereignty of your people, speak ! we 
have guaranteed it, when we were slaves. We know how to ren- 
der it respectable, being free." 

The pretensions of the French minister, coupled with the 
mode in which they were asserted, not only to the govern- 
ment but even to the people, made it at last absolutely neces- 
sary that an application for his recall should be transmitted. 
The American minister at Versailles was, accordingly, direct- 
ed, in the month of August '93, to request that a successor 
might be appointed to the envoy in this country. Mr. Genet 
was recalled with an expression of the disapprobation of his 
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goverament. About the same time, the recall orGouverneut 
Morris was, also, solicited. To this the American govern- 
ment acceded. He was replaced by Mr. Monroe, and Mr. 
Fauchet succeeded Mr. Genet. It is proper, however, to say. 
that in consequence of intelligence having been received that 
Mr. Genet was fitting out two expeditions in the territory of 
the United States against Spain, the government determined 
to suspend his functions within — days, unless one or the 
other house of Congress should not think it advisable. Con- 
gress obviously had nothing to do with this business,* 

We may be permitted in this place to make a remark or 
two on the conduct of Mr. Genet. The circumstances of the 
times, and the fact that his recall was the first exercise of that 
Bort of power by the government, give more than usual im- 
portance to his case. Mr. Genet did the cause of the Revo* 
hitioB a serious injury in America. His intemperate lan- 
guage, his extraordinary communications, irritated the go- 
vernment, and alarmed the grave thinking part of the nation. 
No negotiations could be held with him, and though his ap- 
pearance here awakened a vast popular feeling in his favour, 
as the presence of any other minister from the " Republic" 
would have done, we have no doubt but that his public con- 
duct very soon produced a serious re-action, fatal indeed to the 
expectations of the National Convention. Never was one na- 
tion more disposed to unite with another, than was America 
with France. Mr. Genet's violence, and deplorable igno* 
lance of the indispensable diplomatic forms, raised a great 
party against him, who, to say the lea^t, would, under other 
circumstances, have been neutral. They came forward to 



* Mr. Genet (someiijnes written in the Moniieur Genest,) was ap- 
pointed, early in the RevoUtiion, a Cliarg- to St. Petcraliurg ; but the 
Empress refused to receive or acknowledge him. Ho then went to 
Holland, and was subsequently appointed to the United States. Some- 
time in the year "93, lie appears to have been denounced at the sod- I 
ety of "Jacobins" in Paris, for having embroilled {brouilii) his ffoveni- 1 
pient "with Washington." 
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niaiutain the digDHy of the government, whose duties were 
interrupted and even dictated by a foreign functionary — to 
preserve the country from a war, into which they were about 
to be involved without the consent and almost the knowledge 
of their own rulers. This state of things, also, brought out 
with zeal, activity and firmness all those men, who had been 
concerned in establishing the Federal Constitution. The 
work, BO recently completed, was in great jeopardy. Part of 
the danger arose from the steps taken by the French envoy; 
and it was unavoidable, but that a part of their opposition 
should be directed against him and his cause. A large por- 
tion of this party became opposed lo the Revolution, because 
they were alarmed for the constitution. In truth, the re-ac- 
tion, caused by Mr. Genet's intemperance and violence, was 
one of the circumstances that enabled the government to sup- 
,port in a tolerably efficient manner, its system of neutrality. 
If he had conducted himself with the discretion and propriety 
of his successor, Mr. Fauchet, it is in some degree doubtfill 
whether, with ail the advantages derived from the personal 
character of the President and the talents of the Cabinet,* the 
admintstration would not have been compelled to recede. 

Mr. Fauchet arrived in this country in February '94. The 
coasals having assumed admiralty powers, and having in other 
respects interfered with the exercise of the laws, the exequa- 
tnrea of several were withdrawn. One of the most striking 
violations of the laws of the country was the case of 
M. Duplaine, Vice Consul of France at Boston. He aa- 
siBted a party of armed men from the frigate La Concorde, 
then lying in Boston harbour, to rescue a schooner, called the 
Greyhound, taken by a French privateer, from the hands of 
an officer of the United Slates' Court, in August '93.f 

* Mr. Adams was then Vice President, and Mr. Jefferson snd Mr. 
-Hamilton were both in the Cabinet. The country has never seen n 
onre powerful admiuisU'Btion. 

f George Washington, Preeldent of the United Slates of America, to 
■ill ivliom it may concern :— The Sieur Antoiiie Charbonnet Duplaine, 
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Mr. Fauchet, instructed to renew the applications made b 
Mr. Genet, for an alliance, or a guarantee of the islands in the ] 
West India seas, or for aid in money, munitions, and naval 1 
stores, — was principally engaged, during the short time 1 
remained in this country, in remonstrating against the dc 
aions of our courts, in relation to prizes taken by French p 
vatcers, or in soliciting the interposition of the executive. Q 
That part of the constitution which separates the executive^ 
from the judicial authority, was little understood by the mi- * 
nisters sent to America by the European states, during the 



heretofore having proiJuced to me liia commission aa Vice Consul for 
the Republic of France within the Stales of New -Hampshire, Mossa- 
chu9etts, and Rhode-Islanil, anil having thereon received from me an 
exequatur, bearing date the 5lh da; of June, 1793, recogDiziog him as 
such, aod declaring him free to exercise and enjoy such fiinctiDos, 
powers and privileges aa are allowed to Vice Consuls of the French 
Republic by the laws, treaties, and conventions in that case made and 
{H'ovided ; and the asid Sieur Duplaine having, under colour of his 
said office, committed sundry encroachmenta aod iDfracIiona on tbd 
laws of the land, and particularly having caused a veasel to be rescued 
with an armed force, out of the custody of an oflicer of justice, who! 
had arrested the same by process from his court ; and it being, there- 
fore, no longer fit nor consistent with the respect and obedience due 
to the laws, thftt the said Sieur Duplaine should be permitted to con-', 
linue in the exercise and enjoyment of the said functions, privilege^, 
and powers, these are, therefore, to declare, that I do no longer recog- 
nize the said Antoiue Charbonnet Duplaine, as Vice Consul of the Re- 
public of France in any part of these United Slates, Mor permit him to' 
exercise or enjoy any of the functions, powers, or privileges allowed 
to the Vice Consuls of that nation ; and that I do, hereby, wholly re- 
voke and annul the said exequatur, heretofore given, and do declare J 
the same to be absolutely null and void from this day forward. In 
teslimony whereof, I have caused these letters to be made patent, and 
the seal of the United Slates of America to be hereunto affixed. 

Given under my hand, this day of in the year 

of our Lord 1793, and of the independence of the United States of 
America the eighteenth. GEORGE WASHINGTON. 

By the President : 

Tn: Jefferso.n. 
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Jirsi years of the government. It seems to have been a gene- 
ra) belief, that the executive was authorized to interpose, and 
set aside or direct the decisions of the courts. Mr, Fauchct 
made great complaints of the violation of our neutrality by Bri- 
tish cruisers ; and, in some inatancca, liis complaints were well 
founded. British vessels did, undoubteilly, equip in our ports, 
and anchor, with their prizes, in our waters, particularly in 
Lynnhaven bay, and other parts of the Chesapeake. Foreign- 
ers, and our own citizens in some cases, armed vessels pri- 
vately, for illegal purposes!. But the reproaches uttered at this 
time against the government, and particularly the courts of 
law, are entirely groundless;. Many intricate questions came 
before those tribunals ; questions new to them, and embar- 
rassed by the confusion often arising from the mixture of state 
and national sovereignty, and entering very deeply into a vast 
and obscure range of neutral and belligerent rights. Some of 
those cases were not divested of all appearance of fraud and 
collusion. The just duties of a neutral nation were occasion- 
ally overlooked, in the temptations that an evasion of the 
laws offered ; but the decisions of the courts were delivered 
with firmness, intelligence and impartiality. We can now 
judge of them, without any of the excitement or predilections 
of that day. Every principle of public law, then touched up- 
on, has been confirmed by the whole practice of the govern- 
ment, to the present hour. The administration, acting wilii 
vigour and independence, proclaimed, at an early period, the 
system by which its conduct would be regulated. It was 
steady and faithful to its purposes and doctrines; and, if its 
neutrality was sometimes violated, it is only to be attributed 
to the impossibihty of executing, with a feeble naval force, 
its laws, on so extensive a coast, whose deep and spaciouK 
hays, or inlets, afforded shelter to the vessels of the bellige- 
rents. The numerous and precise instructions issued to itx 
ofBcQrs, its frequent communications with the state execu- 
tives, bear witness to the solicitude with which it waa onl- 
mated to render a full measure of juwticp, according cilh«r t'l 
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treaties or public law, to the rliflerent parties engaged in the 
disastrous war of that period. The nation was young, and 
unconlirnied ; it had achieved a great exploit in the separa- 
tion from the mother country — so great indeed, that tlie ne- 
cessity of further efforts, and even denials, was not at once 
apparent ; the second union was just effected, — but the crea- 
tion of this government was, at first, rather known and felt in 
the inteinjwrate reproaches and accusations of the two vast 
parties, that then mutilated and preyed upon it, than by any 
well defined and acknowledged power and authority it pos- 
sessed, either abroad, or within itself. The state authorities 
had existed from the foundation of the country ; they were the 
governments, in reabty, declared free by the act of July, '76, 
and acknowledged sovereign and independent by the peace 
of '83 ; — they still continued, perhaps, more jealous of their 
rights, from the institution of another power in the midst of 
them. There was no navy, no military force ; and the govern- 
ment had most difficult laws to execute, in most diilicult 
times. It could not prevent every violation of them ; but it 
displayed, on all occasions, a fi.ved resolution to maintain the 
faith of treaties, the principles of public law, and the dignity 
of the people. 

The correspondence of Mr. Fauchet with the government, 
though not free from some peculiarities in diplomatic inter-. 
course, bears the impression of a more subdued, measured 
character, than that of his predecessor. It does not appear, 
that he undertook any justification of the acts or language of 
Mr. Genet ; nor are we aware that any explanations were of-, 
fered by him, concerning the painful step, the administration 
were compelled to lake, in relation to that individual.* He 

* A grpQt outrage was committed on the peraon of Mr. Fauchet, 
wlion aliout to leave this country. Ho hail embarkfiil on board a 
small vessel al New- York, for the purpose of going to New Port. Tbia 
vesael, ou her arrival iu New Port harbour, was entered by ati armed' 
party trora the Africa, a British man of war, then lyiiig there ; and a 
forcible search made, for Mr. Fauchet, and his papers. But, either 
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was succeeded by Mr. Adel, who arrived in this country in 
the summer of '95, Mr. Adetwas intrusted, by the committee 
of public safety, with a letter addressed to Congress ; he also 
brought with him the coloure of the French Republic ; which 
he was instructed to present to the United States, as a return 
for those offered to the National Convention by Mr. Munroe. 
The circumstance of his having brought a dispatch addressed 
to Congress, instead of the executive, the proper body, under 
the constitution, was a cause of offence and reproach with 
many. The letters, that Mr. Fauchet had presented, under 
similar circumstances, to congress, had been referred, by a 
resolution of each house, to the executive, with a request that 
they might be answered. These proceedings were known to 
the committee of public safety, and the answers had been 
received, A second minister, appearing with a letter addressed 

barJDg received inielligence that the Jurisdiction of the country would 
be violated in his own person, or not choosing to trust himself eo neur 
a British armed vesae), he bod taken the precaution to land at a small 
port in the sound, with all Ilia papers. No explanation having been 
made of this affair, either by the Britisli Vice Consul, (who knowingly 
transmitted an insulting letter from (he British captain to the governor 
of Rhode Island) or by Captain Howe, the commander of the Africa, 
the exequatur of the consul was withdrawn, and the vessel ordered to 
leave the waters of the United Stales. 

Hr. Fuuchet, on his return to France, publistied, in 1797, a pamphlet, 
mth this title, " Coup d'ceil sur VHai actuel de nos rapports politiques 
avec les Etals Unis," &,c. It ia, of course, a vindication of [lie measures 
of his own government, but written with moderation. He admits that 
Mr. Genet was indiscreet, and that the consuls exceeded the limits of 
consular power. He attributes the prepoascsaions of Washington 
against tbe French, to the death of the King, the persecution of his 
friend General La Fayette, and to the sujipoBed confidential con 
ferencea of a Mr. Talon, an agent of Louis XVII., sent secretly 
to obtain aid for the royal government. We believe ihiit verj' iitile 
WM ever heard of Mr. Talon ; but, according to Mr. Fauchet, be has 
(he merit of suggesting to the presidoni the celebrated questions rt- 
specting neutralitj*, on which he requested the opinion of his cabinet. 
Mr, Fauchet, believed to Iw still living, was employed in many lionoirr- 
able stations by the imperial government. 
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lo ihe legislative deparfment, it was considered, not only an 
an expression of censure on the President, but as renewing an 
attempt, formerly practised, to produce jealousieg between 
the branches of government ; and as in the nature of an ap- 
peal fi-om the decisions of an administration, with which 
Ihe National Convention were far from being satisfied. We 
do not regard it altogether in this light. The French go- 
vernment paid little attention to forms; great changes had 
taken place, very suddenly, in that country ; and their o 
business, at home, was transacted in a very singular and c 
fused manner. Their construction of government, it was easy | 
enough to understand. It consisted of a legislature, called the 
National Convention, a body of a single branch ; and a sort 
of executive, called the Committee of Public Safety. But 
it was not easy to comprehend the exact and respective 
authority and power of these two bodies. They \ 
where well defined ; and the style of conducting public affairs, I 
at that time, in France, did not admit either of much preci- 
sion or regularity. The spirit of the age was against forms. 
The revolution itself had been principally directed against 
the artificial arrangements of society, and it had done little 
else than destroy them. Mr. Munroe, the American minister, 
was, of course, addressed to the Committee of Public Safety; 
but he was received in a full and public meeting of the Na- 
tional Convention, and the credentials of his office were deliver- 
ed to the president of that body. We cannot, therefore, be 
surprised, if the French were neglectful of forms abroad, when 
they were thus indifferent to them at home. The American 
government was, moreover, a machine somewhat difficult to 
be comprehended, at the first blush by a foreigner. The nice 
division of power into three parts, must have confounded a 
Frenchman, in those days, when the heated and ardent state 
of the public mind would, in his own country, have resolved ' 
tlipm, with greater rapidity, into one. 

Although Mr. Adet did not abandon the original grounds of 1 
complaint — of violation of neutrality, and of predilection | 
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shown to Great Britain, by this country, — hia attention was 
principally occupied witli the treaty, just then concluded with 
Great Britain, by Mr. Jay. The government had Uie uncom- 
mon courtesy to put into the hands of his predecessor a copy 
of this instrument, obviously not for the purpose of soliciting 
remarks on it, but to present him with exact information con- 
cerning the state of the relations of America, with England; 
and as a very forcible illustration of the extreme anxiety felt 
by the administration to maintain the utmost cordiality and 
confidence with France. Mr. Fauchet having immediately 
left the country, it fell to the duty of Mr. Adet to go into a 
discussion of those principles of Mr. Jay's treaty, tliat, in his 
opinion, affected the rights secured to his nation by the treaty 
of '78. We have already said, thai the National Convention 
was exceedingly mortified, in tailing to induce the American 
administration, either to furnish them aid and supplies secret- 
ly, or to enter into an open alliance. But the provisions of 
the treaty of November, '94, awakened a deep feeling of in- 
dignation, and, eventually, of resentment. To that instru- 
ment may, immediately, be traced the unjust acts of the 
French government, that followed upon the ill success attending 
Mr. Adet's negotiation ; and the partial state of hostility, that 
existed between France and the United Slates, a few months, 
in '99. We shall give Mr. Adet's complaints in his own 
words. 

" Let the annals of the French revolution be opened, let the mi- 
nutes of that august sitting be seen, in which the National Conven- 
tion received the minister of the United States into its bosom ; the 
addresses were not studied, they sprung from hearts full of affec- 
tion for an aUied people, they breathed the feelings which dictated 
them, and the American minister found himself in the midst of his 
friends. What joy did not the Amerir.an flag inspire, when it waved, 
unfurled, in the French senate ? Tender lears trickled from each 
eye ; every one looked at it with amazement. There, said they, is 
the symbol of the independence of our American brethren — behold 
there the pledge of their liberty '. may victory always attend it — 
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may it lead to glory none but a free and happy people. These 
words, which escaped from a thousand mouths, were the expression 
of the sentiments of a whole nation. Was not an American, to each 
Frenchman^ another Frenchman ? he was more — he was a friend, 
and that sacred name, amidst civil dissensions, was equally- respect- 
ed by all. What, then, was done by the government ? It put in 
question, whether it should execute the treaties to receive the 
agents of the rebel and proscribed princes. It made an insidious 
proclamation of neutrality ; by its chicaneries, it abandoned French 
privateers to its courts of justice. It eluded all the advances made 
by the republic, for renewing the treaties of commerce, upon a 
more favourable footing to both nations. It excused itself, on the 
most frivolous pretexts, — whilst it anticipated Great Britain, by so- 
liciting a treaty, in which, prostituting its neutrality, it sacrificed 
France to her enemies, — or, rather, looked upon her as obliterated 
from the map of the world ; it forgot the services she had rendered 
it, and threw aside the duty of gratitude, as if ingratitude was a 
governmental duty. 

" Alas ! time has not yet demolished the fortifications with which 
the English roughened this country, nor those the Americans 
raised for their defence ; their half rounded summits still appear in 
every quarter, amidst plains, on the tops of mountains. The tra- 
Teller need not search for the ditch which served to encompass 
them ; it is still open under his feet. Scattered ruins of houses 
laid waste, which the fire had partly respected, in order to leave 
monuments of British fuFy, are still to be found. Alas ! the soldiers, 
who fell under the sword of the Britons, are not yet reduced to 
dust ; the labourer, in turning up his field, still draws from the 
bosom of the earth their whitened bones ; while the ploughman, 
with tears of tenderness and gratitude, still recollects, that his 
fields, now covered with rich harvests, have been moistened with 
French blood. It was at this moment, their government made a 
treaty of amity with their ancient tyrant, the implacable enemy of 
their ancient ally. O ! Americans, covered with noble scars! O ! you, 
who have so often flown to death and to victory, with French sol- 
diers ! you, who know those generous sentiments which distinguish 
the true warrior ! whose hearts have always vibrated with those 
of your companions in arms I consult them to*day, to know what 
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Ihey experience ; recoHect, at the same time, that, if magaanimous \ 

aonls with livelioeM resent an affront, Ihey also know how to for- '■ 
get one. Let j-our government relura to itself; and jou will still i, 
find, in Frencomen, failhinl friends, and generous allies."* ^O) 

Much of the correspondence of Mr. Adel is liable to the 
same objections, already made to that of Mr. Genet. It contain- 
ed insinuations respecting the government, and appeals to 
the people entirely unjustifiable and misplaced in a foreign 
envoy. But an apology was found for it in the peculiar state 
of the times. The Directory were exceedingly dissatisfied 
with the treaty made with England. It precluded, for the 
present, the hope of an alliance with this country, and con- 
firmed the system of neutrality adopted in '93. The remon- 
strances of the French ministers having had no effect on the 
government, the treaty having been duly ratified, and the 
necessary appropriations made to carry it into operation, 
France determined to show at once not only a serious mark 
of its displeasure, but to strike an unexpected blow upon our 
commerce. In July '90 they decreed that " all neutral or al- 
lied powers shall without delay be notified, that the Flag of 
the French RepuUic will treat neutral vessels either us to 
confiscation, as to searches or capture, in the same manner as 
they shall suffer the English to treat them." This decree 
was a manifest violation of the treaty of '78. The commerce 
of the country had already suffered vastly from the French 
since the commencement of the war ; but it is not necessary 
to repeat here all the decrees, issued either in France or the 
West Indies, previous to the time Mr. Munroe left this coun- 

* We do not profess to be accouDteble for ihiti translation. \Vu {lub- 
lish the letter as we lind it in the pablic pajiera of the year. The reader 
will perceive, that the warmth of the revolutionary rtyk had not at fill 
subsided. In all the cDrrespondence aiid dlale papers of the Amcricui 
fovemmeiit, during the revolution of this c«untry, tl»er«> in ixrarcvly lo 
be fi)und a tig-ure of speech, much len an inflacnmnlnry (Mtpruanon. 
The Declaration of Indepetitlence, written in Uie laeiidian heal of liu> 
'lay, b amodel of simplicity and gravity. 
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try in '94. The 16th article of the Treaty was alternately vio- 
lated and respected in the course of the year '93 no less than 
five times.* 

Charles Cotesworth Pinckney, of South Carolina, was ap- 
pointed Minister Plenipotentiary to France in 1796. He ar- 
rived in that country in December of the same year. Mr. 
Pinckney was known to be attached to the system of the ad- 

^ 1793. May 9. National Convention decreed that neutral vessels, 

laden with provisions, bound to an enemy's port, 
should be brought in. 

May 23. This decree repealed as it respected American 
vessels. 

May 28. Again enforced on certain conditions. 

July 1. Again repealed as on the 2dd of May. 

July 27. Decree of May 9 again enforced. 

1794. Nov. 18. Merchandize in neutral vessels, belonging to the 

enemy, liable to seizure, till French merchan- 
dise, similarly situated, shall be exempted. 

1795. Jan. 3. Decree of November repealed. 

1797. March 2. Enemy's property on board neutral vessels again 

liable to capture. 

1798. Jan. 18. The cargo determined the character of the ves- 

sel. Vessels at sea, having merchandise from 
British ports, declared good prize. Vessels, 
having entered a British port, excladed from the 
French. 

1799. Oct. 29« Every person, a native of a neutral i^ate, or oBe 

in amity v^ith France, holding a commission 
from the enemies of France, or serving on board 
their vessels, declared a pirate. 
This is a very brief summary of the decrees promulgated by the 
French government from 1793 to 1799. 

* The French ministry complained very much of the purchase of 
horses by the English for the West Indies. Horses are contraband of 
war. Bat the laws of nations do not forbid the purchase of contra- 
bands and their exportation from a neutral country. The only penalty 
attending the practice is their liability to capture. A great part of the 
trade was in contrabands. France had all the advantage of this traffic 
as well as the other belligerents. Horses were sent to the French as 
well as the British West India Islands. 
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ministration: and it waa desirable that their flentiments and 
wishes should be represented at this period with all the force 
and in the fullest relief possible. Mr. Munroe, who had been 
minister during the years '94, 5 and 6, received, on the same 
occasion, a letter of recall. At the time of his appointment, 
he was in opposition to the administration, and, being in the 
Senate of the United Slates from Virginia, had taken a part 
in resisting some of the principal measures of the Cabinet, par- 
ticularly the nomination of Gouverneur Morris to France, 
and of Mr. Jay to London. The appointment was very un- 
expected to him, but the manner in which he conducted the 
negotiations of the country abroad, was not satisfactory to 
President Washington. At his return in '97, Mr, Munroc 
published an account of his mission, to which we take this op- 
portunity to refer the reader.* Mr. Pinckney was not re- 
ceived by the Directory. Very soon after his arrival in Paris, 
after, indeed, he had been presented in a private manner to the 

*A view of the conduct of the Executive in the foreign affairs or ilie 
United Slates ae connected witb tbe mission tn the French Bepub- 
lic in the years 1794, 5, 6, by James Munroe, Minister I'leniiiolen- 
tiarj', &c. 
Mr. Munroe was received and accredited in the l>osoni of the Na- 
tional Convention. The Presideot waa directed to give liim the fra- 
ternal embrace, in token of the friendship that existed between France 
and America. "Tbe Minister entered the bad mnidst ibe cries of 
'VivelaRepubiique;' and the President having announced, that Mr. 
Hunroe spoke only tbe English language, one of tbe seGretaries of tbe 
Convention was ordered to read a translation of the discoiirM the Minis- 
Urhod prepared."-^»f(tiii(eur. The address of Mr. Munroe Is plain, 
•ensible, and appropriate to the occasion. But the answer of tbe Pre- 
sident was rhetorical in the extreme, and concluded with this exprcs- 
^o— '*Wbysboukl I delay to confirm this friendship by the fraternal 
embrace I am directed to give yon in tbe name of the French people. 
CiMae ai>d receive it in tbe name of tbe American people, and may ihi» 
Kene dcnroy the last hope of tbe impiou* banii of tyraoia." "Tbe 
Hinirter was conducted to ihe President, wlio gave the kiss and eio. 
brace in the midst of nniversal acclamations of joy, deUghi. and admi 
tuiim.''^9f<miUar yar 3, .V». 32f>. 
II 
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Minister of Foreign Atfaira, notice wus officially sent to 
Munroe, that the " Directory will not acknowledge nor rBCi 
another Minister Plenipotentiary from the United States 
afler the redress of the grievances demanded of the Amerii 
government, and which the French Republic has a right to 
expect from it." The American minister was, also, informed 
by Mr. Glraudet, chief secretary in the Department of For^n 
Affairs, that the miniater at the head of that department coutd 
have no direct official communication, as the Directory had 
determined not to acknowledge him. He informed Mr. I^ck- 
ney at the same time, that there was a law whicti forbid fbt^ 
eigners remaining in Paris without the pcrmissioD of tho Di- 
rectory ; and, as it was their intention not to grant this iodnl- 
gence to Mr. Pinckncy, the law would operate in his case. 
Hq would be under the necessity of quitting the territories of 
the Republic as well as Paris, though the time had not yel 
been designated by the Directory. Mr. Glraudet intimated, 
that a communication would probably be made to him on 
this head by the minister of Police, as this business fell into 
the department of that officer. This affair was conducted m 
an unaccountable manner. It could not be regarded with 
much complacency by the American envoy. The minister of 
foreign affairs was well acquainted with the capacity in which 
Mr- Pinckney came to France ; nor could the Directory be 
ignorant of tiie public character with which he was invested, 
for his arrival had been ofttcially notified to Mr. de la Croix. 
He had waited upon that gentleman by appointment with bis 
predecessor Mr. Munroe, who had received his letters of re- 
call, and on that occasion presented an official copy of his 
letters of credence to the minister, who promised to lay them 
before the Directory. Two days after this audience, Mr. de 
la Croix wrote to Mr. Munroe, and informed him, that he had 
laid before the Directory a copy both of the letters of rectJI 
and credence. The public character of Mr. Pinckney was, 
therefore, properly and fiilly known to the executive govern- 
ment of France. In this view of the subject he was entitled 
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to the protection of the laws of nations, and whether ho was 
received or not by the Directory, could not at all alter his ofli- 
cial character. The Directory were not obliged to acknow- 
ledge him, or any other minister from the United States, but, 
when it was once ascertained that Mr, Pinckney was apiililir 
envoy of a foreign country, and not a simple stranger or tra- 
veller in France, he was far, indeed, from being a tit siibjecl 
for the minister of police. That officer could have thrown 
him into prison, and his letters of credence, as a diplomatii" 
envoy, would have availed him nothing, for the minister of 
police had nothing todo with papers of that description. The 
Directory could have ordered (as they afterwards did) Mr, 
Pinckney to quit the territories of France. That is a muni- 
cipal authority every government is fully competent to exer- 
cise. But, whether France was at war or at peace with the 
United States, they could not, without a gross violation of tiie 
laws of nations, have refused to the minister letters of safe 
conduct and passports, both to protect him in their country, 
and to enable him to leave it in safety. Public ministers or 
agents form a distinct class from common travellers or stran- 
gers. They are protected by a different description of law. 
Their persons are inviolate, and they can be punished only 
by their own governments. The necessity and advantage)) of 
intercourse among civilized nations have created thisordcrof 
men in society, an exception to all the general ruloit that go- 
vern states. 

Mr. Fmckney remained in Paris till the middle of Februa- 
ry. He was not molested by the government, though he hud 
DO conunoDications with them. Being in expcclfiliori of rr- 
ceivii^ instructions, be believed it to be his duty to remain ni 
his post till be should be furnished with a formal order irmii 
the Directory to leave France. TJitii proceeding; chf/rlly umk 
place. In the beginning of Fehmary, aeeouritfi of thf- tn*t 
and mespected socceci of Oencral fUmapiutf. in Italy nmvpil 
ia Ptris; aod the next day official w«itc« wait wml Ui Mr. 
Pinckoey to <jiiit Iho Fr»'T»rh if-rnt'iti*-*. — "Tf»«" y.tfrnlhii 
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Directory has charged me lo make known to you, that, not 
having obtained special permission to reside at Paris, you are 
amenable to the law which obliges foreigners to quit the ter- 
ritory of the Repubhc. I had the honour of informing you, 
near two months ago, by the principal secretary of my de- 
partment, of the intentions of the government in this respect. 
1 cannot dispense with notifying them to you to day.* 

Receive, Sir, &c. CH. DE LA CROIX." 

Mr. Pinckney left Paris with his family on the 5th, and 
arrived in Amsterdam on tJie 17th, of February. The history 
of this affair is unusual in diplomacy. The Directory con- 
tended originally that they had not received official notice of 
the arrival of the American minister — they referred him to 
the police as a private individual. The envoy, with great 
propriety and dignity, rejected this proposition. Subsequent- 
ly, he was ordered by a special decree of the Directory to 1 
leave the French territory as a public agent of the United ' 
States, because the same course was not pursued in regard to 
other Americans. Other citizens of that country, and there 
were at that time a great number in France, were suffered to 
remain in Paris. The conduct of the government in regard 
to Mr. Pinekney was not founded on any reprehensible beha- 
viour of the minister. He had done nothing obnoxious to 
censure ; for every sort of official communication had been 
referred to him. He could not, therefore, be dismissed, nor 
his recall solicited, the usual modes of proceeding, where the 
demeanour of a foreign envoy is offensive. Mr. Pinckney 
remained two months in i';iris. He was subject at all tiraea 
to be removed by a Gens d'arme from his lodgings, and thrown 
into a prison ; and it jwas only another act of inconsistency, 
that this disposition was not made of him. The Directory 

* The Directory had previously (in May '97) instructed Mr.-Adet to 
retiirn to France, and to cease all communication with the American 
government. France had no minister in this coiuitry till afler the Coa< 
ventionoflSOO. 
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recused to receive him. He was then ordered to leave France. 
This last measure does not admit of an explanation. They 
refused to receive him, because they could not consent to 
hold farther intercourse with the United States, till their 
alleged wrongs were redressed. This may or may not have 
been a sufficient and reasonable pretext according to the 
nature of those wrongs. But the American government, never 
having admitted that the complaints were welt founded, could 
of course, not acknowledge the validity of the reason. Mr. 
Pinckney was entrusted with a special misson, and the instruc- 
tions, expressed in his letter of credence, were purposely 
made conciliatory and flattering to the French government — 
" to maintain that good understanding, which, from the com- 
mencement of the alliance, had subsisted between the two 
nations, and to efTace unfavourable impressions, banish sus- 
picions and restore that cordiality which was at once the evi- 
dence and pledge of a friendly union," We shall close the 
narrative of Mr. Pinckney's treatment in France with the fol- 
lowing just remark of the President of the United States. 

" As it is oftcD necessary, that fiaiiona should treut for the mutual 
advantage of their affairs, and especinlly to accommodale aod ter- 
miuate differences, aad as Ihey can treat only by ministers, the right 
of embassy is welt known and established by the law and usages of 
Dations. The refusal on the part of France to receive our minis- 
ter, is then the denial of a right, but the refusal (o receive bim 
until we have acceded t'j their demands, wilhout discussion and 
without investigation, is to treat us neither as allies, nor as friends, 
nor as a sovereign stale." 

At this period all diplomatic intercourse was suspended 
between the two governments, America, sincerely desirous 
of a restoration of the former state of harmony and friendship 
with France, was not insensible to the indignity offered it in 
the person of its minister ; but it viewed that conduct as the 
result of passion or misunderstanding. The administration 
determined to persevere in its endeavours to remove the erro- 
neous impressions under which the Directory laboured. In 
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June '97 a commission was issued under the seal of the United 
States, to Charles C, Pinckney, John Marshall of Virginia, 
and Elbridge Gerry of Massachusetts, " for the purpose of 
terminating all differences between the United States of 
America and the French republic, and of restoring and con- 
lirming perfect harmony and good understanding, and re- 
establishing a commercial and friendly intercourse between 
them." The commissioners arrived in Paris in the beginning 
of October '97; they immediately requested a meeting with 
the Minister of Foreign Affairs. On this occasion they were 
distinctly informed, that for the present they could not have 
a puMic audience with the Directory, though cards of hospi- 
tality were sent to them without delay, in a style suitable to 
their pubhc character ; an attention, that had been omitted in 
the case of Mr, Pinckney. No persons were appointed offi- 
cially to treat with them, but a direct intercourse of a singu- 
lar nature immediately took place by means of certain indi- 
viduals, who appear in the public correspondence under the 
initials of W. X. Y. Z.* It does not much signify whether 
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* Y waa said lo be a monsieur Bellamy. HauteTal, an iaterpreter, 
ssserlecl, in a. letter written to Talleyrand, tiiat he was represented by 
Z. The French account of this affair will be found in the Moniteur 
No. 361. for the year 6. They slyle the correspondence on the part of 
the American envoys, an "inslauce of deplorable ignorance and cre- 
dulity." The initials, W. X. Y. Z. were employed by the American 
Executive to reproaent, in the communication to Congress, the indi- 
viduals, who had the conversations with, ajid made tiie oifers to Uie 
envoys, as their names were disclosed to the executive confidentially. 
A lady, understood to be Madame de Villette, the celebrated Belle et 
Bonne of Voltaire, was also concerned in this transaction. These 
agents were not furnished with any documents or certificates of their 
official character from the French government. And the government 
asserts that the envoys were certainly deceived, that it was an arti- 
fice of some foreigners, (for one of the commissioners said that, with 
the exception of Hauteval, the persons were all foreigners,) to get 
money, and, as to the lady, an intimation is given that that part of the 
affair was not much to the credir ofthe Americans. Hniileval. in hh 
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this was a private intrigue of Talleyrand, or an attempt of the 
Directory to obtain a loan of money. The substance of the 
negotiation, conducted in this private manner, was, to demand 
a present of 222,000 dollars for the pockets of the Directory, 
and a loan for the government of 32,000,000 Horins, in what was 
called Dutch inscriptions, at that time at 50 per cent discount. 
It was proposed that these inscriptions should be taken at 
their par value, under the expectation that when the war was 
finished, the credit of the Dutch would be good, and the full 
value of the debt paid. They also required, that parts of the 
President's message of May '07 should be softened or e.tplain- 
ed.* The details of this singular proceeding will be found at 
great length in the correspondence of the coiruniss loners 
under all their signatures ; it was immediately published both 
in America and Europe. This intercourse was continued till 
ihe end of October, at which time the commissioners deter- 
mined not to receive any more propositions from individuals, 
who bore no acknowledged authority to treat with them. 
The terms, also, they never could have accepted, for nothing 
in their instructions allowed them to offer a loan to the Direc- 
tory. No official communication of any kind having been 
held with them since their arrival in Paris, although nearly 
six weeks had elapsed, they addressed a letter on the 11th of 
November to the Minister of Foreign Relations, from which 
the following is an extract : 
*' Citizen Minister — The undersigned, envoys estraordinary and 

miaisters 

letter publistied on iliia occasion, (lie was a tranalaior in the office of 
ibe HiniBler of Foreign Relations,) gtates that Talleyrand openly 
asked Mr. Gerry for a loan of 15 or 16,000,000 florins on the ground 
that America was bound to assist France inaBmuch as France had 
assiaied America. The proposition was declined Liy the envoy, as 
their inatructions did not allow them to offer loans. It is, however^ 
well known, thai the names of these persons were communicated to 
Talleyrand at his desire, twice repeated, and no one ever heard that 
ilkey had been punished. 

* Mr. Talleyrand and the French goverrnnent afterwarda dieowned 
)be whole of this alTair. 
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ministers plenipoleDtiary of the Uniled Stales of America (o the 
French republic, bad the bonour of annouDcing to you officially, 
OD the sixth of October, their arrival iit Pafw, aad of presenting to 
you 00 [be eigblb a copy of their lelters of credence. Your decla- 
ration at that lime, that a report on American affairs was then 
preparing, and would in a few days be laid before ihe Directory, 
whose decision Ibereoo should without delay be made knona, has 
hitherto imposed silence on Ihem. For this communication (hey 
have wailed with that anxious solicitude, wbicb so inleresting an 
event would not fail to excite, and with that respect which is due 
lo the government of France. They have not yet received il, 
and so much lime has been permitted to elapse, so critical is the 
situation of many of their countrymen, and ao embarrassing is that 
of the undersigned, both as it respects themselves, and Ihe govern- 
ment they represent, (hat they can no longer dispense with the 
duly of soliciting your attention to Ibeir mission." 

No answer was given to this letter ; but attempts were re- 
peatedly made to engage the envoys in private and unofficial 
negotiations. They were promptly and decidedly declined. 
The disposition of the French government still continued 
very unfavourable. The envoys remained in Paris, as private 
citizens, under the protection of a law extended to the natives 
of all countries with whom France was at peace. The go- 
vernment had not acknowledged them in any shape, and 
though copies of their full powers, and letters of credence, had 
been taken by the Minister of Foreign Affairs, they had never 
been accredited, — a situation in every way awkward, embar- 
rassing, and mortifying. Four months were passed in this 
manner. They had been of no service to their country, and 
it was doubtful, whether a position so exceedingly degrading 
would be viewed with complacency by their own goveniment. 
But the mortilications to which they submitted, ought not to 
be mentioned, hereafter, to their discredit; for they endured 
them from the most patriotic and praise-worthy motives. 
They were well aware that peace was most important to the 
American people and government — not only peace, but a so- 
lid and sincere friendship with France. 
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The Directory, the government during that period in 
France was not impiesaed with a single feature of solidily or 
permanency, and tliero was nothing in its structure that pro- 
mised to be more lasting than the forms which had preceded it. 
They were all governments created for the exigencies of the 
monient, and they gave way as soon aa the times required 
greater concentration of power. This had been the progress 
of the revolution. The Directory, with its council of 500, built 
out of the ruins of the National Convention, soon sunk before 
the more arbitrary and despotic form of ilie consular govern- 
ment. The 1 8th Brumaire, as it is now termed in history, over- 
threw the Directory, dispersed the remnants of all the other 
political institutions which had existed in Franee since the abo- 
lition of royalty, and created the first permanent government 
with which foreign nations could treat in safety and with confi- 
dence. The 18th Fructidor produced the Directory. But 
the ISth Brumaire introduced the consular fasces, and willi 
them, as in old Rome, the imperial eagle. This last epoch 
made the fifth constitution in France since the year '1)1. 
The confiision and irregularity which prevailed, afforded i\iii 
most convincing proof that the French government possessed 
neither power at home nor consideration abroad. Their di- 
plomatic relations were interrupted. Few of the old govern- 
ments of Europe had acknowledged the Directory, and those 
who had done it, had been compelled to that step by the vast 
aucceases of the French armies. The revolution was truly in 
neatly as rapid a progress in '98 and '99 as in '89 and '90. 
The rulers for the moment, and foreign governments, were 
fully sensible of this juncture of affairs. The first were, there- 
fore, less indifferent to the means by which they obtained 
wealth or power. They were not moved by feelings of re- 
spect for other states, nor inspired with notions of great and 
permanent policy. They considered, very justly, their own 
condition extremely precarious, for the dismal experience of 
their predecessors, full of warnings, was very fresh befora 
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the calamities which they have sought, by a just and upright c 
duct, to avert." 

To this communication, Mr. de Talleyrand made an elaborate:! 
and detailed answer on the 18th oFMarch following. Heinform- 
I ed the commissioners he had laid their letter before the Direc- 
tory, and it was by iheir instruction, that lie at that time re- 
plied to it. In the course of the letter, he addressed them by 
I the title of the commissioners and envoys cxtraordinanj of the 
I 'United States. We shall not recapitulate the facts or argu- 
I ments of this communication, as they are but a repetition of 
I the remarks and sentiments of the French ministers in Ameri- 
But in this letter is disclosed, for the tirst time, an ar- 
[ TBngement, which, we believe, is altogether novel in diploma- 
k cy. Mr. Talleyrand declares very plainly, that the Directory 
k prefer to treat with one only of the envoys, as the opinions of 
r Iho others preclude that mutual confidence, indispensable to j 
r negotiation. America, certainly, entrusted to these three I 
commissioners, men upon whose abilities and integrity she ] 
relied, the power, jointly or severally, to conclude a treaty 
with France. But she never intended to concede to a foreign 
government the right and privilege of selecting such of the 
envoys, as might be thought most proper for the purpose of 
conducting the negotiation. Nor can it be considered, under 
any circumstances, very decorous to allude to the political 
sentiments of foreign ministers. Employed for the purpose 
of representing the views of a government, their own private 
[ opinions cannot well be brought into notice ; for, as ministers 
at a foreign court, they, in reaUty, possess no private charac- 
. They arc the representatives of a nation, and to com- 
' plain of the political sentiments of these men, is, in other 
words, to complain of the political sentiments of the nation 
itself. We shall now quote the expressions of Rfr.de Talley- 
rand. The reader will observe, that they are not characteri- 
zed by much regard, either for the American government, of 4 
its envoys: — 
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■' it i3 fioallj wished to seize the first fayourable occasion to con- 
suiQmate an intimate union with a power, (England) towards which 
a devotion and partiaiily ia professed, which has long been the 
principle of the conduct of the Federal government. The inten- 
tions, which the undersigned here attributes to the government of 
the United Slates, are so little disguised, thai nolhinsj seema to have 
been neglected at Philadelphia to manifest them to every eye. It 
is probably with this view that it was thought proper to send to the 
French republic, persons whose opinions and connections are too 
well known to hope from them dispositions sincerely conciliatory. 
It is, therefore, only in order lo smooth the way to discussion, that 
the undersigned has entered into the preceding esplanations. It is 
with the same view, that he declares lo the commissioners and en- 
voys extraordinary, that notwithstanding (he itind of prejudice, 
which has been entertained with respect to them, the Lxecutive 
Directory is disposed to treat with that oae of the three, whose 
opinions, presumed to be more impartial, promise, in the course of 
the cxplanatioDS, more of that reciprocal confidence, which is in- 
dispensable." 

A very proper and dlgniJied reply, signed by all the com- 
missioners, was made to this extraordinary intimation ; though 
it was, on April 3, '98, followed by a commmiication, address- 
ed to Mr. Gerry alone. It was in these words : — 

" i suppose, Sir, that Messrs. Pinckney and Marshall have thought 
it useful and proper, in consequence of the intimations ^ven in the 
end of my note of the 28th Ventuse last, and the obstacle which 
their known opinions have interposed lo the desired reconciliation, 
lo quit the territory of the republic. On this supposition, 1 have 
the honour to point out to you the 5th or the Tlh of this decade to 
resume our reciprocal communications upon the interests of the 
French republic and the United States of America." 

The necessary passports and letters of safe conduct were 
shortly after sent to Mr. Marshall and Mr. Pinckney. Mr. 
Marshall embarked without delay for the United States; but 
Mr. Pinckney, on account of the alarming illness of his daugh- 
ter, was permitted to remain a few months. This special and 
(extraordinary mission here properly terminated. Although a 
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joint or several power was bestowed on the eonunissioners, 
the interprelalion they had put on their instructions forbade 
them to act separately. The object of the Directory could 
not be mistaken in omitting to send passports to Mr. Gerry. 
It was to detach him from his colleagues, and to induce him 
to enter into a separate negotiation. Whatever may be 
thought of the propriety of Mr. Gerry's remaining in France 
after the departure of the other members of the commission, 
or of his neglecting peremptorily to demand his passports, it 
appears that he did not take that step for the purpose of en- 
tering into a negotiation, nor did he conceive that, separate 
from his colleagues, he was invested with any power to treat. 
We have his own words in support of this opinion, in answer 
to the letter of Mr. Talleyrand of April 3d, written the next 
day: — 

" You hare proposed, citizen minisler, the 5th or 7th of this 
decade for me to reaunie (reprendre) our reciprocal commuaica- 
tiona upon the interests of the French republic and of the Uniled 
States. The reciprocal comnmoications, which we have had, 
were such only as I have alluded to in the beginning of (his letter, 
unless your proposition, accompanied with an injunction of secrecy 
for me to treat separately, is considered in this light. To resume 
this ^uhject will be unavailing, because the measure, for (he reasons 
which I then urged, is utterly impracdcable. I can oDly then con- 
fer informally and unaccredited on any subject respecting our mis- 
sion and communicate to the government of the United States the 
result of such conferences, being in my individual capacity unau- 
thorized to give them an official stamp.'' 

Mr. Gerry stated to the American government, that he did 
not leave Paris with his colleague, because the Minister of 
Foreign Relations had assured him, that event would be fol- 
lowed by an immediate declaration of war on the part of 
France. We are not aware that the certain occurrence of 
that state of things altered at all his position. The Commis- 
sion had agreeed that no one of the'members could treat; 
nor any two withdraw while a possibility of negotiation re- 
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mained. When Messrs. Pincbney and Marshall received 
their passports, Mr, Gerry informed the minister that he could 
not renew any discussions officially, for he was no longer a 
minister. And in a private letter to the President about this 
tinae, he complains very much of the situation in which he 
was placed, of having " brought himself into a predicament 
in order to support his (Mr. Adams') administration." Neither 
of the three ministers had ever been accredited. Two had 
been ordered to leave France, and the third declared, that the 
circumstance reduced him to the situation of a private person. 
We are at a loss, therefore, to conceive how the departure 
of the third envoy could have led to a declaration of war, par- 
ticularly as Mr. Gerry did shortly after, on receiving the letter 
of recall of March 23, addressed to all the envoys, demand his 
passport and in the course of the summer, as soon, indeed, as 
he could get away, did actually leave France. If war had 
been declared, none of the blame of it could have been im- 
puted to either of the envoys. France would have declared 
it upon her own responsibility, and after her treatment of Mr; 
Pinckney during his embassy in '96, and again, of the com- 
missioners in '97 and 98, it seems unmeaning in her govern- 
ment to make tliis event depend upon a step entirely immate- 
rial in every point of view. Mr. Gerry, himself, has made 
Bome just remarks on this subject in his letter of July 1st to 
Mr. Talleyrand :— 

" It 19 InconceivaLle to me, that, being without powtn to negotiate, 
my return lo the United States, after such long notice can be sup- 
posed in any degree to close the door to subsequent steps for a 
reconciliation. The door has always been, and still is open oa the 
part of the government of the United States. It is impossible for 
any government lo exceed it, in the moderation and justice of lis 
measures towards France, or in its perseverance and patience to 
execute them ; but it having failed in two attempts, will not France 
make one effort to obtain a reconciliation between the two repub- 
lics ? Consider the disagreeable predicament in which the govern- 
ment of the United States has been involuntarily placed, and it is 
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coDceived jou cannot fail to see the propriety and policy of Ihis 



A proposition on the fourth of February liad been made, 
that Mt, Gerry should treat separately. This was declined. 
The envoy remained at Paris as an unofficial jjerson, waiting 
to receive the instructions of his government. He appears, 
to have been persuaded that the Directory in reality were 
desirous of peace, and that in informal communications he 
should be able to arrange tlie outline of a treaty. This liad 
originally been a part of one of the plans proposed to Talley- 
rand by the commission, but it was not at the time acceptable 
to the minister. In the beginning of May, Mr. Gerry received 
the letter of the Secretary of State of March 23d, addressed 
to the commissioners, directing them to apply for passports, 
unless certain conditions, specified in the letter, were com- 
plied with by tlie French government. Shortly after, he 
demanded his passport, but, notwithstanding repeated appli- 
cations, both verbal and written, he did not succeed in leaving 
Paris till the latter part of July. 

We know not how to explain the conduct of the Directory, 
unless, indeed, it entertained the e:£pectation that the Ameri- 
can people would assist it in demolishing the administration ; 
an error very likely to arise where the freedom of the press is 
so unlimited, and where the popular voice is so constantly 
and forcibly expressed. Foreign nations have considered 
administrations at the last gasp, the union even in jeopardy, 
and one portion of the people claiming their aid as allies, 
when, in truth, it was only an e\ceedingly violent state of 
party feeling, vastly heightened by mutual recrimination. Par- 
ties have contended in this countiy with a warmth, often to 
be deplored, but these contentions have never had for their 
object the life of the confederacy. They turned entirely on 
the course of policy pursued by the administration of the day ; 
and, as this policy was unavoidably much controlled by the 
measures of the two great belligerents, one of the parties was 
necessarily the advocates of the acts of a foreign fiovernment. 
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This circumslance certainly deceived France at the time of 
which we are now speaking, and at a Bubsequent period, Great 
Britain. Those governments mistook the parties that, at dif- 
ferent epochs, vindicated their measures, as their allies in this 
country ; though, in truth, they were but opponents of each 
other. The Directory, it is quite evident, calculated with 
confidence, not only upon a party in America, but upon an 
alliance with the American people. The reception of Mr. 
Genet and the representations of the French ministers would 
very easily have produced that expectation and belief. The 
enticing principles of their revolution gained as many vic- 
tories as the brilliant valour of their armies. They found 
allies in all the countries they marched to conquer. And if 
there was a popular party (literally speaking,) in Italy, in 
Germany, in tlie Low Countries, we cannot be surprized 
that the Directory should expect to find one in America. 
Most undoubtedly they would not have been disappointed in 
this expectation, if the American people had hot always been 
accustomed to liberty, to a representative government, prac- 
ticably very free, and latterly to popular institutions, carried 
to an extreme limit. It has often been remarked that the 
aristocracy of England, {the great number of men of rank 
and property united with vigorous minds and a careful educa- 
tion,) saved that coimtry from the propagation of the revolu- 
tionary principles of France. The democracy of America 
had the same effect here. The first sensation produced by the 
revolution was a very alarming one, but the country soon 
recovered from the intoxication of the times. Nothing was 
offered the people which they did not possess, and this was 
perfectly obvious because the meaning and value of liberty 
were well understood. The imaginations of the citizens were 
not tainted or inflamed ; for they had got to that state where 
freedom and independence were not an affair either of romance 
or sentiment, but of daily use and practical application. The 
nation was, therefore, soon unavoidably thrown into the situ- 
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ation of a spectator of the struggles of other countries lor 
freedom.* 

The Directory were in the habit of ordering foreign ministers 
to quit the French territories, and of violating in their persons 
tiie necessary and well established usages of nations. Most 
of the governments of the continent of Europe found it neces- 
sary to submit to these indignities ; for they feared their own 
people quite as much as the French armies. Reasoning from 
the same causes the Directory applied the same system to the 
United States. They commenced it with Mr. Pinckney. 
He was ordered to leave France. On ordinary occasions, 
this measure would have provoked a war or would have re- 
quired explanations. Neither step was taken by America. 
The government viewed with a proper degree of indignation 
this outrage upon its dignity, but it was neither dismayed nor 
irritated. It desired peace, and very justly attributed the 
violence of the Directory to the peculiar juncture of affairs in 
France rather than to any settled animosity in the French 
people. Without delay, another special and extraordinary 
mission was appointed and sent to Paris. This mission was, 
also, ordered to leave the French territories. Thus in twelve 
months the Directory had twice suspended, in an intemperate 
and unusual manner, all diplomatic intercourse between France 
and the United States. Even if the prospect of peace had 
not been hopeless, enough had been done by America to 
accomplish that most desirable object. The government re- 
solved then upon war, it is true, rather of a defensive than an 
offensive kind. They adopted various war measures, which 
we shall not recite, as they do not belong to this work. The 

* Ii CEtnnot with truth be said, that the object of the Directory pre- 
V^led in this business. The admiuistralion was deniolisbed, but we 
believe the French war bad little to do wich that event. Peace was made 
before the second canvass for the election of President, and the change 
of politics ia to be attributed altogether to domestic causes. Parties 
were at that lime settling themselves, and the crisis jiiai then took 
place. 
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treaty of '78 was declared no longer obligatory on the United 
States, though it may be well doubted whether one govern- 
ment has power to dissolve a contract of this description. 
This state of things lasted nearly a year, and several naval 
actions look place between the vessels of the two nations. 

The Directory were not at all desirous of proceeding to the 
extremity of war. They did not believe the United Stales 
would have the firmness and resolution to break through the 
system of peace and neutrality they had prescribed for them- 
selves. They had never been in a state of hostility with any 
European nation, and it is remarkable, that the earliest friend 
of this country should have been its first enemy. But as soon 
as France had ascertained that America would not renew its 
endeavours at negotiation ; on the contrary, that the country 
had adopted decided and positive measures, an indirect at- 
tempt was immediately made, by the Minister of Foreign Rela- 
tions, to pacify the American government. Mr. Murray was, 
at this time, minister at the Hague. Mr. Pichon, secretary 
of the French Legation, either by the direction of Mr. Talley- 
rand, or in the natural course of society, held several political 
conversations with that gentleman on the state of the two 
countries. He submitted, to Mr. Murray's perusal, letters he 
had received from the minister. These letters, obviously writ- 
ten for the purpose of being shown, were intended to remove 
the impression, the American government very justly had, — 
that the Directory were not solicitous to conciliate their good 
opinions. In a letter of Aug. 28, '98, he says, 

'■ What, therefore, is the cause of the niisunJerslanding, which, 
if France did not manifest herself more wise, would henceforth in- 
duce a violent ruplure betiveen (he two republics? Neither in- 
compatible iaterests, nor projects of aggrandizement, divide them. 
After all, distrust, alone, has done the whule. France, in fine, baa 
■ double motive, as a nation, and as a republic, not lo expose to 
any hazard the present eitislence of the United Slates. Therefore, 
it never thought of making war against them, nor exciting civil 
commotions among them ; and every contrary supposition, is an in- 
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suit to common sense," Ami, in n aubsequent one, " Yoo were 
right to assert, that, whatever plenipoleotiary the government of 
the United Slates might send to Frtince, in order to lermlnate the 
existing dilTerences between the two countries, would be, ud- 
doii'>tedly received wilh the rGsjiecl due to the representative of 
a free, independent and powerful nfilion." 

This declaration was of the greatest importance. If made 
in sincerity, it removed the only impediment to a renewal of 
the negotiation. Mr. Murray transmitted an account of these 
conversations, and a copy of the letters, to his governraent. 
Tlie President, without delay, {March, 1799,) appointed, with 
the consent of the Senate, a second commission to proceed to 
France. It consisted, originally, of Oliver Ellsworth, of Con- 
necticut, Patrick Henry, of Virginia, and William Vans Mur- 
ray, then at the Hague. Mr. Henry declined, on account of 
ill health. As this is the only diplomatic office, to which this 
celebrated man was ever nominated, under the constitution, 
we shall insert the whole of the letter written by him, on the 
occasion : — 

" Sir— Yoar favour, of the 25th ult., did not reach me till 
two days a^o. I have been confined, for several weeks, by a se- 
vere indisposition, and am still so sick, as to be scarcely able (o 
write this. My advanced age, and increasing debility, compel me 
to abandon every idea of serving my country, where the scene of 
operation is far distant, and her interests call for incessant and long 
continued exertion. Conscious as I am of ray inability to discharge 
the duties ot' eovoj', Ssc. to France, to which, by the cotnniissioQ 
you send me, 1 am called, I herewith return it. I cannot, however, 
forbear expressing, on Ibis occaaioo, the high sense I entertain of 
Ibe honour done me, by the President and Senate, in the appoint- 
ment : and I beg of you, sir, to present me to theai, in terms of the 
most dutiful regard ; assuring (hem, that this mark of their confi- 
dence in me, at a crisis so eventful, is a very agreeable and fialter- 
iog proof of their consideration towards me ; and that nothing short 
of absolute necessity, could induce me to withhold my little aid 
from an administration, whose abilities, patriotism, and virtue, de- 
serve the gratitude and reverence nf all their fellow citizens." 
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Mr. Davie of North-Carolina waB-fiiifcagqueiitly appointed. 
Mr. Murray was directed to give notice' of Ajs pacific pro- 
ceeding to (he M-nister of Foreign ReIatioli9,.'ahd to assure 
him that Messrs. Ellsworth and Davie would "llQf|«inbBrk for 
Europe until they shall have received from the Exe^irfive Di- 
rectory direct and unequivocal assurances, signified by-their 
Secretary of Foreign Relations, that the envoys shall &"e-Te^..' ._ 
ceived in character to an audience of the Directory, and that.'';- 
they shall enjoy all the prerogalives, attached to that charac- ■ 
ter by Ihe law of nations ; and that a minister or ministers of 
equal powers shall be appointed and commissioned to treat 
with them." This appears to have been very welcome news 
to the Directory. Ihey did not delay to give the assurance 
required. 

" The Egecutive Directory being informed of the nomination of 
Mr. Oliver Eilsworlh, of Mr. Patrick Henry, and of yourself, as 
Envoys Eitraordinary and MiniaterB Plenipotentiary of ihe United 
Stntes to the French republic, to di^cass nnd terminate all difTer- 
«Dces which subsist belweeo the two countries, sees with pleiiaure 
that its perseverance in pacific sealiments has kept open the way 
to an approaching reconciliation. It has a long time ago manifest- 
ed ils intentions with respect to this subject. Be pleased to trans- 
mit to your colleagues, and accept yourself the frank and explicit 
assurance that it will receive ihe envoys of the United Stales in 
the official character with which they are invefled, and that Ihey 
I shall enjoy all the prerogatives, which are attached lo it by the 
taw of nations, and that one or more ministers ghalt be duly au- 
thorized to treat with them." 

The commissioners accordingly sailed for France. The 
nominatiun of this second commission was exceedingly op* 
posed by a portion of the citizens. They considered that 
Prance htul grievously insulted thia country, and they were not 
3isposcd to renew, by their own gratuitous act, negotiations, 
which had formerly not only been unsuccessful, but were at- 
-tended with many irritating and provoking circumBtances. A 
belief was, also, entertained that the Bourbons would be retilor- 
ed. The coalition, then formed for that purpose, or rather for 



103 C0!fTCIfT10N. or 4S00 with P&AiCCE. 

the ovcrt!irow of i)^e-ripvo1ution eovemmenU had commenced 
with ap|H'aran5:cis'<pf- ultimate succeas; particularly in Italy, 
where Suwaffowliad gained great victories ; and it was not 
regarded ^ir/H* judicious measure to send an extraordinary 
mis|iiioii-t^<r government ap|Uirontly on the edge of destruction. 
. Bat none ofthest^ pretiiciions or expectations were accom- 
'.{Jltfhed. The last ciuiiltion of that century was more ce^ 
.\ainlv and fatallv annihilateti than anv other had been ; and 
France not only appeared, but was in reality, more fbmudar 
ble than at any previous periixi of' ti.e rc^oluticn. In the 
mean time, agrt^at change had taken place in the government 
of that countrv. the last the world was destined to see befine 
the restoration of the Bourbons in 1S14. The Directory wai 
overthrown in XovemlnT '99, ajid the consular govemmeat 
establisheil. This was, in realitv, the commencement of the 
reign of Xapoleon Bi>n; j>arte. 

'I he envoys were received bv the French srovemment with 
suitable respect, and three conunissioners immediately ap- 
pointed to treat with them. A convention was signed on the 
30th September. ISOO : it was ratified, with an exception, by 
the United States. February ISth. ISO!, and the ratification 
accepted by the First Consul July 31. ISOl.* This excep- 

• This coDTeDtion consists of *17 articles. It was si^med lor Ame- 
rica by Messrs. Ellsworth. Dayie, and Murray, and tor France bf 
Joseph Bonaparte, C. P. C. Fleurieu, and Roederer. By the 3d arti* 
cle, the captured public ships were restored : and by the 4th, aU emp' 
tured property, not finally condemned. No chan^^, as it respects ccHl> 
merce, the right of devise, donation. &c. the time for settling ac- 
counts and withdrawing eflfeots in the event of a war. was made in the 
treaty of T8. Bv the 9ih article, individual debts, and all moneTsin 
public stocks or in banks were exempted from confiscation in time cf 
war. Commercial agents to be (lOth art.) reciprocally appointed. 
Commerce, on the footing of tlie most favoureit nations— firee tnde 
with the ports of an enemy — specification of contrabands — free shipSi 
free goods — goods on board an enemy's ship after «i knowledge of the 
war, and richt of search : with the further condition that the ^neutral 
-hall in no case be obh^ed to sro on board the examining yessel,** were 
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tion consisted in expunging the 2d article, and inserting the 
following : — " It is agreed tliat tile present conventron shall be 
in force for the term of eight years from the time of llie ex- 
arranged HB in the treaty of '78. Neither porty was allowed to inter- 
fere in the fiaherioa of the other, and the nitificatioas were agreed to 
be exchanged within sis months. The other provisions of this treaty, 
for the most part formal, were stihstantinlly n rp)iciition of tlie first 
treaty. Those that are new, or that introduce important modiiica- 
tions, we shall extract. They are three only ; they relate to blockades 
— conpoys — and the treatment of the master, &c. of a vessel taben. 

"And whereas it frer[uently happeiiH, that vessels sail for a port or 
place belonging to an eViemy, without knowing that the same is either 
besieged, blockaded or invested, it is agreed, that every vessel so cir- 
cumstanced may be turned away from aiich port or place ; btit she 
shall not be detained, nor any part of her cargo, if not contraband, be 
confiscated, unless, afier notice of such blockade or inveetnient, sha 
shall ag'ain attempt to enter ; but she shall he permitted to go to any 
other port or place she shall think proper. Nor shall any vessel of 
either, that may have entered into such port or place before the same 
was actually besieged, blockaded or invested by the other, be restrain- 
ed from quitting such place with ber cargo, nor if found therein af^er 
the reduction and surrender of such plur'e, shall such vessel or her 
cargo be liable to contiscation, but they shall be restored to the owners 
thereof. 

"Art. 19. It is expressly agreed by the contracting parties, that the 
Blipuiations above mentioned, relative to the conduct to be observed on 
the sea by the cruisers of the belligerent party towards the ehips of the 
netitral party, shall be applied only to ships sailing without convoy -, 
and when the said ships shall be convoyed, it being the intention of 
the parties to observe all the regard due to the protection of the flag 
displayed by public ships, it thall not be lawful to visit ihem : but the 
verbal declaration of the commander of the convoy, that the ships he 
convoys belong to the nation whose flag he carries, and that they have 
no contraband goods on board, shall be considered by the respective 
cruisers as fully sufficient : the two parties reciprocally engaging not 
tq admit under the protection of their convoys, ships which shall carry 
contraband goods destined to an enemy. 

"Art. 21. And that proper care may be taken of the vessel and car- 
go, and einbezzlcmom prevented, it is agreed, that it shall not be law- 
ful to remove thi! master, commander, or au[>eri;argo of any captured 
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change of the ratifications." The expunging of this section 
removed one of the greatest embarrassments to which the 
government was ever exposed, — we mean the mutual guaran- 
tee of the treaty of '7S. In July '98, the government, justly 
indignant at the proceedings of France, abrogated the treaty 
of '78. We need not remark that the United States could 
not divest itself of obligaticms, termed in the civil law symal- 
lagmaiic ; for that instrument was a contract, which could be 
dissolved only by the consent of both parties, or by the act of 
war. Neither of these modes had been applied to the treaty 
of '78. Hostile measures had been adopted by the Executive 
of the United States, but they were measures only of defence. 
Under the constitution, the President cannot declare a war. 
The French commissioners were, therefore, right in requir- 
ing that the treaty of '73 should be renewed, or modified, or 
abrogated by mutual consent, ft could not be expected ' 
they should acknowledge the validity of the act of the Ameri- 
can Congress of July '98. On the other hand, the American 
commissioners could not depart from their instructions, or 
refiise obedience to the law we have just mentioned. They, . 
therefore, considered the treaty no longer in existence. This 
circumstance gave rise to another difficulty. The parties 
could not agree upon the amount of indemnity, demanded by 
the United States for property, illegally taken, because the 
French plenipotentiaries could only consent to regulate this 
amount by tlie stipulations of the treaty of '78. In the 2d 

■hip from on board thereof, either during the time the s)iip may be at 
sea after her capture, or pending the proceedings against her, or her 
cargo, or any tiling relative thereto. And in all cases where a vessel 
of the citizens of either party shall be captured, or seized, and held for 
adjudication, her officers, passengers, and crew, shall be hospitably 
treaied. They shall not be imprisoned or deprived of any part of 
their wearing apparel, nor of the possession and use of tbeu" mo- 
ney, not exceeding for the captain, supercargo, and mate, five hun- 
dred dollars each, and for the sailors and passengers, one hundred 
dollars each." 
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article, the question of indemnities was referred to a subEc- 
quent negotiation ; and though the provisions of the treaties 
of '78 were modiliect by the convention, no opinion was ex- 
pressed upon the claim of right. We have, already, aaid that 
the United States required that this ar''cle should be expung- 
ed. The article, in itself, was perfectly harmless as it re- 
spected the American government; for it did not contain a 
positive stipulation of any kind; but the government did not 
choose any doubt should remain of the firm resolution it had 
adopted, of never consenting to the renewal of the treaty of '78. 
The first opportunity was taken of getting rid of a most em- 
barrassing obligation, it was never in a condition to fulfil. 
We can, in this manner, account for the readiness with which 
the First Consul accepted the modification of the President. 
It is not a common proceeding in diplomacy ; but, in reality, 
the guarantee had become altogelJier illusory. France could 
never expect to derive any benefit from it. The First Consul 
coupled his acceptance of the modification with this condi- 
tion : "provided that by this retrenchment the two states re- 
nounce the respective pretensions which are the object of the 
Haid article ;" that is, the Americans renounced their claims 
for indemnities, and the French the fulfilment of the guaran- 
tee. The French government gave public notice in this 
manner, that they would hereafter pay no attention to the de- 
mands of Americans for property, illegally taken by their 
cruisers previous to the treaty. The treaty was finally ratifi- 
ed by the United States, February IS, ISOI, and by France, 
by the Corps Legislatif, in December of the same year. This 
delay in the ratification by France was supposed to proceed 
from a wish to observe the effect produced in the United 
States by the additional clause. 

This convention was in every respect favourable to the 
United States, The lime was very auspicious for negotiation. 
Napoleon, at his first accession to the consulate, sought for 
peace with all the world. France truly needed it. She was 
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exhausted by the bloody wars of Germany, Italy, and the low 
countries, and by the internal commotions of the Vendeans 
andChouans. He proposed peace to England and to the 
enemies of France on the continent. But America was the 
only country with whom n treaty was at that time concluded. 
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Purchase, a good one — JVecessary for Weaiem country — Frtnch pos- 
stssions lit JVorlh America extinguished by treaties of '62 and '63. 
— Louisiana secretly ceded lo France — Great uneasiness in America 
— France prepares to take possession of it — Prevented by renewal of 
■war — Ceded to United Slates — Terms — Made a " jfirrilorji" and 
then a alate — Letter of British q0icer on Louisiana. 



XWT. next treaty made with France was one, by which Loui- 
siana was ceded to the United States. Time has already 
proved this measure to have been judicious on the part of the 
American government, and the purchase in every respect 
exceeding cheap. The United States had at the time a vast 
territory of fruitful soil, greatly beyond the wants of the 
population ; and separate from the novelty of the sight of a 
youthful government, like America, entering into treaties 
with the ancient European states for the cession of extensive 
tracts of country, it did not appear, at first blusli, a discreet 
arrangement to bring such a vast quantity of excellent land 
into the market. But without a permanent and unmolested 
entrance to the Gulph of Me.\ico, the soil, west of the Alle- 
ghany, was despoiled of one half its value. The boundary of 
the Mississippi lo the west, and the free navigation of thai river 
to its mouth ; were, at Uie time of this treaty, indispensable to 
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the proper independence ajid the full eDJoymeiit of the great 
water commu meat ions of the western country. 

The period of the discovery of the Mississippi, and the 
persons by whom the discovery was made, have been matters 
of controversy. But we shall not enter into that subject. 
The country, now called Louisiana, originally belonged to 
France, but by a secret compact, concluded between France 
and Spain in '62, and by ihc treaties of '63 between France, 
Spain, and England, the French dominion was extinguished 
on all the continent of North America. And by theMreaty 
between this country and England in '83, the Mississippi was 
made the western boundary of the United States from its 
source to the 31st degree of north latitude, nnd thence on the 
same parallel to the St. Mary's. We shall have occasion to 
speak more particularly of this boundary of the United States 
in treating of our foreign relations with Spain. A right of 
deposit at New Orleans for the produce of the west was 
secured by the treaty of '95 with Spain; but this treaty was 
not carried into etfcct for three years. Great obstacles were 
thrown in the way of the navigation of the Mississippi, and a 
serious attempt was made to bring about a separation of the 
western country. Towards the close of the administration of 
Mr. Adams, measures even were adopted to take forcible 
possession of New Orleans, but the difficulties with Spain in 
that direction having been overcome for tiiat time, tlie scheme 
was abandoned. Nevertheless, great uneasiness still existed 
in the west ; Spain had the control of the Mississippi, and it 
was impossible that an extreme anxiety should not always be 
fell concerning the navigation of that river. These fears were 
greatly augmented when the article of the secret treaty of 
St. Ildefonso, ceding Louisiana to France, was known in the 
United States. This treaty was in reality, concluded in Oc- 
tober 1800, but it was not promulgated till the beginning of 
1802, The article of cession is in these words: — 

" His catholic majesly engages lo relrocede to the French re 
public, six montha after the full and entire execution of the condi- 
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tioca and EtipulatioDS aboTe recited, relative to his Bdjal Highness 
the Duke of Parma, the colony or province of Louisiana, with the 
same extent that it already hae in the hands of Spain, and that it 
had when Fraoce possessed it, and such aa it should he, after the 
(re n ties passed subsequently between Spain and other powers." 

Every thing was to be apprehended from the activity and 
inteiligencc of the French in a country of such vast richness 
and resources. Speedily, we should have seen them closing 
the navigation of the Mississippi to the Americans, and secur- 
ing the whole comriierce of the Oulph of Mexico and the 
West Indies. These considerations awakened great and just 
alarm in the United States, It appeared necessary to resort 
ito force to prevent the entrance of the French into Louisiana, 
-and a flispo^tion gradually developed itself to enter into an 
alliance with England. It is not probable that the govem- 
\inent would ever have allowed France to take possession of 
Louisiana, although it was undoubtedly the intention of the 
First Consul to effect that object. An armament was, indeed, 
-prepared in the French ports, and the secret article of the 
treaty of St, Ildefonso was immediately produced on the rati 
fication of the treaty of Amiens of 1802. On the part of 
France, it was a magnificent operation. Peace having been 
made with England, no impediment existed to the transport- 
ation of troops and every description of stores. With the 
occupation of Louisiana, the conquest of St. Domingo, where 
the French, though in the outset altogether triumphant, were 
beginning to experience cruel reverses, would have followed; 
and ultimately the principal control of the commerce of the 
neighbouring seas, Louisiana orig'mally formed part of the 
fast French dominions in North America, and traces of the 
solidity of their works, and of the enterprize and intelligence 
of that nation, now remain in that country, as, indeed, they 
do in most of those regions, from wiiich they have been 
excluded by the Americans or the Brititih. Before the disas- 
Uous peace of '63, France surpassed all the civilized people 
of Europe in the eitent and value of her commerce, colonies 
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and foreign possessions, and in her spirit of enterprize. But 
at that period began the downfall of one of the most enlight- 
ened and polished nations known in history. 

It was, undoubtedly, in the plan of the French government 
to recover their ancient possessions in America, and to ap- 
proach the Canadas by the valleys of the great rivers of the 
west, as they had undertaken to reconquer their settlements 
in the east by Egypt and the Red Sea. The danger, that 
threatened the western country at this period, cannot be dis- 
guised. The First Consul held at his command the combined 
fleets of France and Spain, and for a few months in the four- 
teen years of his extraordinary reign, he was without an ene- 
my on the ocean. The United States were on the eve of a 
war with Spain, in consequence of that government having 
abrogated the right of warehouse at New Orleans. A French 
army, arriving in the Mississippi, would have landed not only 
on a neutral soil, but among its allies, inflamed with an unu- 
sual degree of animosity against the Americans, and eagerly 
seeking an opportunity, not only to revenge themselves, but 
to recover what they had lost. Undoubtedly, France would 
have made an effort to regain all the territory west, at least, 
of the Ohio. The strength of the nation and the experience 
of the last war with Great Britain have now taught us to con- 
sider, as vastly chimerical, projects to land on our coasts. 
But in 1802, Louisiana was a foreign country 5 its population 
was principally foreign, the western states were furnished 
with scanty means of defence or resistance, compared with 
their present situation, the successes of the French armies 
had acquired for them a formidable reputation, and none of 
those events had then taken place, which have since inspired 
the Americans with so much confidence in defending their 
native soil. We consider the situation of the country as 
exceedingly critical. England, dissatisfied with the hollow 
peace of Amiens, and preparing for another war with France, 
was striving to force us into an alliance with her, and a con- 
siderable portion of the people saw no safety, except in that 
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Step. Events had truly taken a singular (urn. A few years 
betbre, the government had, wiih the utmost difficulty escaped 
an alliance with France and a war with England ; so true it 
is, that the United States, immediately on the declaration of 
their independence, became subject to the caprices, influ- 
ence, and vicissitudes of European politics. 

But, as in '94, the governmtut again had recourse to nego- 
tiation. America was neither prepared for war, nor even pre- 
pared to expect it. In the midst of the general repoae of 
Europe, the treaty of St. Ildefonso waa boldly disclosed. 
"Peace, commerce, and honest friendship with ail nations, 
eatangting alliances with none," had been declared by Mr. 
Jefferson, in bis inaugural address of March 1801, to be one of 
the fundamental maxims of the state. From the foundation 
of the government in '89, the administration had once been 
compelled in the extremity of indignity to depart from this 
policy, but this had not been done till negotiation had become 
worse than hopeless. On the other hand, France saw that 
she was again threatened with anotlier war by her ancient and 
indefatigable rival, and she was not without apprehension that 
the United Slates would become a party to the fresh coalition 
forming against her. Troops could no longer be transported 
in safety to Louisiana. The cruelties of her armies in St. 
Domingo had been dreadfully revenged ; and it had become 
necessary to ^abandon that island to its fate. She needed 
money to provide for tlie attacks with which she was either 
menacing England or Austria. No better arrangement, there- 
fore, remained than to cede Louisiana to the United Stales. 
This was the last attempt of any European nation to take 
permanent possession of any part of the continent of North 
America. From that time, France waa occupied with her 
European wars, and though this government has been vexed 
and embarrassed by tedious and unsatisfactory negotiations 
with her, they have all emanated from commercial relations 
and difficulties. 
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The cession of Louisiana removed an active and dangerOHw" 
neighbour ; il removed, also, a fruitful source of trouble and 
war. It secured the geographical position of the United 
States, and left no part of the country without an ample out- 
let for its products. America became master of the mouth oS 
the Mississippi, and thus established the safety of the vaat 
cOTamerce of the territory west of the Alleglianies and of the 
great rivers of the interior. An European writer on diplo- 
macy makes the following remark on this convention : — " The 
news of the transfer of Louisiana was like a thunder stroke for 
the cabinet of Madrid, who Uien perceived the enormous fault 
it had committed in sacrificing the safety of Mexico. Florida, 
enclosed on both sides by the United States, was separated in 
the middle from the Spanish dominions, and would fall on the 
first occasion into the hands of its neighbours."* 

The convention, by wliich this cession was made, was nego- 
tiated April 30, 1803, at Paris, by Robert R. Livingston and 
James Munroef on the part of the United States, and Barbe 
Marbois, formerly a Charge in this country, on the part of 
France. Three conventions were signed the same day ; the 
first to effect tiie cession, the second to regulate the price, and 
the third to secure the assumption by the United States of the 
debts due by the French government for illegal captures and 
condemnations.J The ratifications were exchanged in Oclo- 

* This observation was made in 1604, Tlie whole prediction ia 
now accomplished. 

t Mr. Livingston was the resident minister at Paris ; but Mr. Mun- 
roe had been sent by thn Executive on a. special mission. 

J Convention 1, — "Art. 1. Whereas, by article the third of 
the treaty concluded at St. lldefonso, the Sth Vendemiaire, an 9, 
(1st October, 1300,) between the first consul of the French repub- 
lic and his catholic majesty, it was agreed as follows: — ' His catho- 
lic majesty promises and engages on his part, lo relrocede to the 
French republic, six months after the full and entire execution of 
the conditions and stipulations herein relalive lo his royal highness 
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^ber 1803, and the surrender of tlic province was made in the 
' ^sual form, on the 20th of December in the same year to the 

*tlie duke ofPurma, Ihe colony or proTince of Looisiaoa, with the 
eame extent (hat it non hns in the bands of Spain, and that it had 
'Hrhen France possessed it ; and such as it should be afler the trea- 
ties subsequently entered inlo betweeo Spain and other slales.' 
-Jlnd viherfas, in pursuance of the treaty, and particularly of the 
third article, the French republic has an incontestable title to the 
<dom.-uQ and to the pdsaession of the said territory : The first con- 
sul of the French republic desiring to give to the United States a 
Strong proof of bis friendship, doth hereby cede to the said United 
etates, in the name of the French republic, forever and in full 
aovereignly,the said territory, with all ita rights and appurtenances, 
as fully and in the same manner as they have been acquired by tbc 
French republic in virtue of the abovomentioQed treaty, concluded 
with his catholic majesty. 

" Ai\T. %. In the cession made by the preceding article are in- 
cluded the adjacent islands belonging to Louisiana, all public lots 
and iquares, vacant lands, and all public buildings, fortification?, 
barracks, and other edifices, which are not private property. Tbc 
archives, papers, and documents relative to the domain and sove- 
reignty of Louisiana, and its dependencies, will be left in Ihe pos- 
session of the commigsaries of the United Slates, and copies will be 
afterwards given in due form to the magistrates and municipal offi- 
cers, of such of the said papers and documents as may be neccs- 
' sary to them. 

'■'■ Art. 3, The inbabitants of the ceded territory shall be incor- 
|>orated in the union of the United States, and admitted as soon as 
* possible, according to the principles of the federal constitution, to 
the enjoyment of all the rights, advantages, and immunities of citi- 
zens of the United States ; and in the mean time they shall be 
Inaintiiioed and protected in the free enjoyment of their liberty, 
property, and the religion which they profess. 

" Art. 4. A commissary to be sent from France to receive the 
pro^ce ai Louisiana from the Spanish officers, and to pass it over 
to the United States. 
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American commissioners, William C. C. Claiborne and James I 
Wilkinson. The province was erected, by an act ofCongress 

"Art. 6. The United States to execute the treaties of Spain 
wilh the lDdian9, fac. 

"Art. 7. The vessels of France and Spain, laden with the pi 
ductions of tbeir respective countries, aod entering ports of Louiu^' 
ana, entitled to the same privileges for twelve years, as vessels of 
the United Stales, from France or Spain, entering the same ports, 
No other nation entitled to the same privileges during the said 
period of twelve years. 

" Art. 8. After the expiration of the twelve years, the vessels of 
France to be upon the footing of those of the most favoured 
nations." 
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Convention 2. — " Art. 1. The government of the United Slates 
engages to pay to the French government, in the manner specified 
in Ihe following article, the sum of Bixly millions offrancs, indepen- 
dent of the sum which shall he fixed by another convention for the 
payment of the debts due by France lo citizens of the United Slates, 

" Art. 2. For the payment of the aura of sixty millions of francs, 
mentioned in the preceding article, the United States shall create a 
slock of eleven millions two hundred and fifty thousand dollars, 
bearing an interest of six percent, per annum, payable half yearly 
in London, Amsterdam, or Paris, amounting by the half year, lo 
three hundred und thirty-seven thousand five hundred dollars, ac- 
cording to the proportions which shall be determined by the French 
government to be paid at either place : the principal of the said 
slock to be reimbursed at the treasury of the United States, in 
annual payments of not less than ihree millions ot dollars each ; 
of which the firsl payment shall commence fifteen years after the 
date of the exchange of ratifications : this stock shall be transferred 
to the government of France, or to such person or persons as shall 
be authorized to receive it, in throe months at most after the 
exchange of the ratifications of this treaty, and after Louisiana 
shall be taken possession of in the name of the government of the 
United States. 
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into & territoriaL government, and Wiliiam C. C. Claiborne 
was appointed by the President the Governor and Intendanl 
General. In 1811, Louisiana was admitted into the Union.* 

" Art. 3. It ia agreed that the dollar or Ihe United Slatea, spe- 
cified in the present convention, shall be fixed nt five franca -rVo'i^i 
or five iJTres eight sous (ournois. 

Convcniion 

* We have found in a "Collection, of Reports on Navigniiou and 
Trade," (London 1607), nletter of a British officer, written in "J4 con- 
cerning Louisiana. As it illustrates the importance of this province, 

(with which the English appear to have been well acquainted,] we 

eihaM make a few extracts from (be letter : — 

"A LeUerJrom an Officero/Rank in tht Jirmy, to one of his Majesty's 
JUinulera of State retpecting Louisiana. 

" C Street, May 91, VJi. 

" What I allude to, sir, ia ihja ; thai on a peace and general arrange- 
axciit of tht preietit extensive troubles, Ihe cessiou of the island of New 
Orleans, with all, or a part of, West Florida, and aa much of the lur- 
xitory bordering on the Mississippi as should be Judged necessary, 
might be obtained by tbis country from Ibe court of Spain ; in which 
event the above-mentioned advantagca would consequently follow. 

"_In Ihe present state of that country, nil the West India islands 
could be plentifully supplied from the Mississippi with every ipeciea 
Cif lumber, at cheaper price." 

" That country would also, in a little time, be able to supply the 
"West Indies with abundance of many articles of provisions." 

" When ii is considered, that frora tlic furtliest distance up the Mis- 
souri river, whither our Indian traders from Canada at present resort, 
to the mouth of the Hississippl, (an extent of above three thousand 
nilea,) there is an unfathomable and uninterrupted channel ; and that 
both the banks are of s fertility surpassing the most exaggerated ac- 
counts of those of the Nile, and capable of yielding every production 
of t>oth hemispheres ; and when ive further reflect on the many great 
(ivers which discharge themselves into the Miesistiippi, particularly the 
Oluo, which ia of itself navigable above twelve hundred mUcs, with 
veveral otbeta falling into it, little leas- in appearance than tlic Ohiu 
itself: sod the neightrauring soil and climate ofFcriug every induce 




I 



tlti CESSION OF LOUISIANA. 

Convention 3. — " Art. I . The debts due by ^ance (o citizena 
of the United Slates, contracted beTore the 8tb of Vendetniairei 
ninth year of the French republic, (301b Seplerober !B0O,) sball 
be paid according to ibe following regulations, with interest al six 
per ceut. to comnienfe from the periods nhen the accounts aod 
vouchers were presented to the French goveromeoL 

" Art. 2. The debts provided ibr by the preceding article are 
those whose result is comprised in the conjectural note annexed to 
the present convention, and which, nilh the interest, cannot exceed 
the sumof tweutj' millions of francs Tbeclaimscomprised io the 
said note which fall within the exceptions of the following articles, 
shall not be admitted to the benefit of this proviaioD. 

"Art. 3. The principal and interest of the said debts shall be 
discharged by the United Stales, by orders drawn by their minister 
plenipolenliary on their treasury; these orders shall be payuble 
sixty days after the exch:inge of ratifications of the treaty and the, 
conventions signed this day, and al\er possession shall be given of 
Louiaiana by the commissioners of France to those of the United 
Slates. 

" Art. 4. It is expressly agreed, that the preceding articles shall 
comprehend no debts but such as are due to citizens of the United 
States, who have been and are y«t creditors of France, for supplies, 
for embargoes, and prizes made at sea, in which the appeal has 
been properly lodgei within the time mentioned in the said con- 
vention of the Glh Vendemiaire, ninth year, (30th September, 
1 800.) 

"Aet, 6. 

inent to come and settle there, with no channel, as I have already 
observed, to export the produce by, except the Miseisaiiipi ; — I say, sir, 
tvhen all those circuni stances are considered, there can hardly be a. 
calculation formed of the tkippingth&t will bo necessary, iu some short 
time hence, for the transport of the immense productions that will bo 
sent down that river," 

"Should the AmericanB thus once firmly possess themselves of 
that colony, it will be very difficult to dislodge them ; and from the 
time ihey establish a footing in any port in the Gulph of Florida, the 
e between the European nutions and the West Indies mil 
indeed." 
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" Art. 5. Specificatioa aa to nhat cases the articles relative to 
the payment of debts due to citizens of the United States are to 
apply. 

" Art. 6. Ministers plenipotentiary of the United States to ap- 
point three commissioners, to act provisionally. 

"Art. 7. The three commissioners to examine the claims pie- 
pared for verification, and to certify those which ought to be 
admitted. 

" Art. B. And to examine those claims cot prepared for liquida- 
tion, and to certify such as ought to be liquidated. 

" Art. 9. Debts, when admitted, to be discharged at the treasury 
of the United States with interest. The commercial agent of the 
United States at Paris, or some other agent, to be nominated by 
the minister of the United States at Paris, to assist in the exami- 
nation of claieaG." 



"Art. 12. Claims for debts contracted by the French ^OTeni- 
naent since 30lh September, 1800, may be pursued, and the pay- 
meat demanded, ae if this conTenlion had not been made." 
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CONTINENTAL SYSTEM. 

Livingston Minister in France — Turreau and Serrurier in this coun' 
try — America very prosperous — Berlin Decree — Great calamity — 
Beginning of Continental System — All Continent^ except Turkey^ in 
the League-^America only neutral^-^Milan Decree — Canton^ in 
China, only pori*4iot blockaded — Embargo — Bayonne and Ram^ 
houillet Decrees — Cause of War against France — Repeal of French 
Decrees—England refused to acknowledge the validity of the act — 
Antedated Decree — French Spoliations — JSCo indemnity — Angry cor- 
respondence with France, 

jN otwithstanding the vexations to which the American trade 
was exposed, in the West India seas, during the years 1804 
and 5, the country was in a condition of great and increasing 
prosperity, and of perfect security, while Europe was bleeding 
at every pore.* But the eagerness and success, with which 

* James A. Bayard, of Delaware, was appointed Minister Plenipo- 
tentiary to France, in February, 1801. In June of the same year, Ro- 
bert R. Livingston, of New- York, was appointed to the same court, 
with the same rank. The generals Turreau and Serrurier were the 
ministers of France, in this Country, from 1804 to the war with Eng- 
land. Mr. Turreau published, in 1815, in Paris, a pamphlet, with this 
title, " Aper^u, sur la situation politique des Etats Unis d'Amerique." 
It is a very unfavourable account of the political institutions of this 
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America drove her commerce, was soon disturbed, by a most 
extraordinary eystem of maritime legislation. The devasta- 
tion, which had hitherto preyed upon the continent, extended 
itself to the ocean ; and tlie ports of one of the most extensive 
empires hi the wortd, were declared in rigorous blockade, by 
a nation, that had not a single armed vessel aflnat. The de- 
cree, to which we allude, is a short one ; it was issued imme- 
diately after the fatal and decisive victory of Jena. 

" Imperial Camp, Berlin, November 2J, 1806. Napoleon, Em- 
peror of the FreDch, and King of Italy, conflidering, k,c. decrees : — 

"Article 1. The Brilisli islands are in a slate of blockade. 

" 2. All commerce aod correspondence with tbem is prohibited. 
Conseqaently, all letters, or packet", written io England, or to an 
Englishman, nrritten in the English laognage, shall not be dispatched 
from the post-o/hccs, and shall be seized. 

"3. Every individual, a subject of Great Britain, of whatever 
rank or condition, nbo is found in couDlrics, occupied by our troops, 
or those of our allies, shall be made prisoner of ivar. 

" 4. Every ware-bouse, all merchacdize, or property, whatever, 
belonging to an Englishman, are declared good prize. 

" 5. One half of the proceeds of merchandize, declared to be 
good prize, and forfeited, as in the preceding articles, shall go to 
indemnify merchants, nbo have suffered losses by the English 
cruisers. 

" 6. No vessel, coming directly from England, or her colonies, 
or having been there since the publication of this decree, shall be 
admitted into any port. 

" 1. Every vessel, ibat, by a false declaration, contravenes the 
foregoing disposition, shall be seized, and ibe ship and cargo con- 
fixated, as English property. 

country, wbicb, he thinks, cannot l>e permanenl. Mr. Bayard did not 
Bccepi the appoiutmcnt. The French fovcrnment bad no milliliter in 
this country ; but L. A. Pichon, (the individual already mentioned as 
having been nt the Hague) «-ns the Cbarg^, from Mercli, 1801, to Sep- 
tember, 18tM, the period of the airival of General Turreau, who hod, 
however, been appointed in the preceding December, after the treaty 
of Louisiana. John Armstrong, of New- York, succeeded Mr. Living- 
ston, in IPfi!- 
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" 9. CommuaicatioBB of Ihis decree shall be made to the 
Spain, Naples, Holland, Etrurin, and to our other allies; whose 
tabjects, as well ours, arc victims of the injuries and barbarity of 
the Eagliah maritinifi code." 

It is obviouEly matter of historical curiosity, whether this d 
cree was retaliatory, or the beginning of that system, by whici 
the commerce of neutrals was, in the end, so much harassM 
though, in reality, it signifies very little, indeed, that I 
French Emperor had been provoked to it, by the unjust acts o 
other nations. At the same time, it does not appear, thatanfl 
instruction, or order in council, issued by Great Britain, anteceri 
dent to the Berlin decree, though all violating the laws of na- 
tions, had been invested with the wide, unsparing reach of thij 
measure. The order of Mr, Fox, of April and May, at the period 
the Prussians took possession of Hanover, included a great 
extent of coast ; still, it had not the theatrical air of the BerlinJ 
decree, — for it was local or limited in its operation ; and tl 
British navy was, in some degree, competent to the task i 
maintaining a partial blockade, along a line of six hundi 
miles. If the true origin of the commercial restrictions ( 
the French revolution wars, is to be found in the first coa-H 
lition of '92, the Berlin decree was still a full departure from 
the system, as it respects neutrals ; for the United States had 
never acknowledged the principles, in relation to blockades, 
contended for by England. But in no case before, had a 
whole empire, distributed over the four continents of the 
earth, been made subject to the application of a principle, 
which, inthe original strictaess and purity of maritime law, was 
intended to be confined to a single haven or harbour. The re- 
sult of this state of things was, that every portion of the habi- 
table globe, with which nations traded, was in a state of 
blockade, with the exception of the port of Canton, in China. 
The mind is impressed with a singular sensation, in behold- 
ing a great conqueror, just reposing from one of hia most sig'vl 
nal victories, in the capital of the sovereign, whose army haA 
had rather destroyed than defeated, issuing decrees, tlrnt era'*, 



braced, in llieir desolating effects, almost every sea of the 
'Civilieed world. The power of Napoleon Bonaparte was 
■Scarcely bounded by any river on the continent of Europe. 
"In gaining his great victories, in adding stale after state to 
Tlia dominions, in placing brother after brother upon the 
•thrones of the old nations, whose dynasties he had thrown 
down, he eeema to have been fultilling his proper part, — to 
liave been accomplishing the destinies of which, under Hea- 
-ven, he was the humble instrumenl. Wherever he marched, 
lie carried a force with him sufficient to effect his purpose?. 
This was the legitimate exercise of the vast power, with which 
lie was intrusted, by Providence, for objects which it is not 
yet altogether in the reach of man to comprehend. But, when 
he extended his ambition to the ocean, — when he undertook 
to overwhelm whole countries, by maritime decrees, we per- 
ceive that he has left the orbit, in which it was his destiny to 
move ; and we feel, that the unity of his theatrical character 
is destroyed. The only weapon he could there use, was me- 
nace ; he descended to an element, upon which his country- 
men had, latterly, always failed — upon which he had, him- 
self, always appeared in dread of an enemy — upon which he 
was never seen, except as a fugitive. There was one field, 
upon which he was always an inferior; and, to enter upon it, 
he left another, upon which he had never been conquered. 
'la another point of view, it was the first act of a vast and 
magnificent project, to exclude the trade and naiigation of 
Great Britain from the porta and rivers of the whole conti- 
Dent of Europe, — and to overwhelm her naval greatness, and 
infinite extent of commerce, by an irresistible accumulation 
of power and resources on the land. Perhaps, this idea was 
Bot original with Napoleon ; for we have already seen a limif- 
' ed attempt of the same description, made by the Directory in 
*96. But the scheme failed then. The Berlin decree was the 
beginning of what has since been emphatically called, the 
* Continental System," Napoleon had not been able to ap- 
proach his enemy on the ocean ; he had lost St- Domingo, ami 
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the principal islands in the West India seas ; he had been 
compelled to abandon hia project of invading England ; and, 
as a final blow, the battle of Trafalgar had destroyed hia own 
navy, and the flower of that of Spain. He undertook, then, 
to aubdue the ancient, deadly rival of hia country, by subdu- 
ing the continent. The price of the victories of Austerlitz, 
Jena, Friedland, and Eylau, was to be far greater, either than 
the glory of the French arms, or the conquest of the most 
powerful states of the old world. It was to be attended with 
the downfall of the commerce of the English, and the ruin and 
bankruptcy of that rich nation. Again the scheme failed. 
There is a limit to power, even at the very moment when it 
appears to have transcended all the bounds that human efforts 
can set to it. There is a principle, always at work, to pre- 
serve some sort of balance in the world. These projects of 
universal dominion have never entirely succeeded ; and, we 
presume, never will, while nations retain any portion of ct' 
lization. 

France has produced alt the great conquerors of modem 
times; no country, indeed, is better situated for conquests. 
But none of the conquerors of that remarkable people, have 
appeared under more favourable auspices, to acquire a uni- 
versal dominion, than Napoleon. He returned from Egypt, 
at a time when the revolution was just brought to a close. 
He appeared then before the world, and with vast applause. 
Those who were in France, at the time the question was pub- 
licly proposed, whether Napoleon should be consul for life — 
or, as it was placarded on the walls of all the great cities, 
" Bonaparte sera-t-il consul a vie" — have often described the 
unbounded enthusiasm thai prevailed in his favour. In six 
years, he attained to a height of power, that speedily threaten- 
ed a universal empire. He then began the continental sys- 
tem. He became the head of it ; and a refusal, on the part 
of any government, to adopt it, was tantamount to a declara- 
tion of war. Prussia, Russia, Austria, Denmark, the states of 
ihe new confederation of the Rhine, the kingdom of Italy, 
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Naples, Holland, and Spain, formally became members of the 
league. French troops took possession of the Pontificate, of 
Etruria, and of Portugal, where it was, of course, enforced. 
There did not remain a state on the European continent, with 
the esception of the Ottoman Porte, that did not enter into this 
system. Napoleon had, undoubtedly, made preparations to 
compel a compliance from Turkey, — but he became occupied 
and embarrassed witli his Spanish war. Thus, at one time, was 
this system generally, and, to all appearance, firmly established. 
To speak with precision, America was the only neutral in 
the civilized world at this period ; and no evils have ever fall- 
en on her so heavily, as the measures of the two great belli- 
gerents, commencing with the Berlin decree of November 
1806. This measure awakened, in the outset, little attention ; 
and it does not appear, at first, to have been thought of serious 
importance even in England. It was considered in the Uni- 
ted States as a municipal regulation. There were captures 
made under the decree shortly after it was announced, but no 
actual condemnation took place till the case of the Horizon in 
November 1S07 — nearly a year after the promulgation. The 
American minister at Paris, Mr. Armstrong, regarded this aci 
as municipal, till October 1807; and he assured his govern- 
ment, there was no ground for uneasiness or apprehension. 
The decree had the appearance of being issued in a moment 
of great triumph and conquest; and the expressions, upon a 
careful and attentive perusal and examination, do not indi- 
cate any precise or definite object, though, in general terms, 
the British Islands were declared to be in a state of blockade, 
and all commerce and correspondence with them were for- 
bidden. But the decision in the case of the Horizon was very 
alarming. The delay of a year to put the decree into opera- 
tion had justly satisfied America, that the vessels of this coun- 
try were not included in the provisions of it. They relied for 
their protection on the acknowledged principles of public 
law, on the rights of neutral commerce, urged by France since 
the year '80. with as much vehemence and steadiness as bv 
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any other government whatever, and especially on the IStk 
and 1 4lh articleB of the con-vention of Pons of 1 800. We cant 
only account for the delay in enforcing thiB decree from an ex.*. 
pectation entertained by France, that the United States would 
join her in the continental system against England. All the dif- 
fiouttiea, observed Mr. Champagny, in Nov. 1807, "which have 
given rise to your reclamations, would be removed with eass^jd 
if the government of the United States, after complaining at 
vain of the injustice and violations of England, took with tba 
whole continent the part of guaranteeing itself therefrom. 
England has introduced into the maritime war an entire dis* 
regard for the rights of nations ; it is only in forcing her to a 
peace, that it is possible to recover them. On this point thai 
interest of all nations is the same. All have their honour an 
independence to defend." But the terms, on which it wi 
proposed to America to enter into this league, or armed nei 
frailty, were not such as inspired confidence or discovere 
consistency. They asserted, in an extreme degree, the 
principles of blockade against which America had constanlljl 
protested ; principles that the report of the French minister ai 
November ISOC, declared to be " monstrous and indefensible' 
In January and November of the nest year, (1807) Englaid 
issued retaliatory orders in Council.* These were folloi 
by the Milan decree of December 1607. f England : 

* See Chnpter— Treaty of Ghent. 

t " Royal Palace at Milan, December 17, 1807. Napoleon, 

*' 1. Every eliip, to wliatever nation it may bejang, that eball bavq 
BUbniitted to be searched by an English ship, or to a voyage to Eo^ 
gland, or shall have paid any tax whatsoever to the English govern- 
ment, is thereby, and for that alone, declared to be dtnattQualned, to 
have forfeited the protection of its king, and to have become English 
property. 

"2. Whether the ships thus denationalized by the arbitrary mea^ 
aures of the English government, enter into our ports, or those of oi 
oUiee, or whether they fall into the hands of our ships of war, 
privateers, they are declared to be good and lawful prize. 
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France divided, by their several decrees, the civilized world 
between them — one held the land — the other the sea. And 
it did not lay in the quiet, vreU expressed remonstrance of a 
minister, in the cold, studied language of diplomacy, either to 
divert the belligerents from the great course of their policy, or 
to avert from the successful, unoflcnding commerce of the Uni- 
ted States, the vast mischiefs of this accumulation of decrees 
and orders. The principal evils and devastation of the war 
had hitherto been confined to the land ; but Napoleon having 
overthrown, on the plains of Germany, or of northern Prussia, 
all the coalitionii England had been able to rally against him, 
from that time the contest took a new turn. And the United 
States, hitherto so prosperous, were now called to bear their 
part in the calamities Europe had 90 abundantly sutlered. At 
this crisis, America withdrew her commerce from the ocean, 
A general embargo, without limitation as to time, was passed 
in December 1807. This was a great sacrifice; but the ex- 
periment was worth making, if it could prevent the necessity 
of hostilities. It was considered to be strictly a measure of 
precaution, and by no means intended to preclude any at- 
tempt, whatever, at negotiation. But this act of the American 
government certainly | reduced no effect on France. So far 
fi-om leading to any conciliatory proposition, the first accounts 
of it in that country were succeeded by a very extraordinary 

" 3. The British Islands are declared to be in a state of blockade, botli 
by land and sea. Every ship of whatever nation, or whotGocver the 
nature of iiH cargo niay be, that sails from the ports of England, or 
xhose of the English coloniea, apd of the countries occupied by English 
troops, and proceeding to England, or to the English colonies, or lo 
countries occupied by Englleb troops, is good and lawful prize, as con- 
trary lo the present decree, and may be captured by our shifts of war 
or our privateers, and adjudged to the captor. 

" 4. These measures, which are resorted lo only in just retaliation 
of the barbarous system adopted by England, which assimilates its le- 
gislalioD to that of Algiers, shall cease to have any effect with respect 
to all nations, who shall have the Rrmness to compel the English go- 
Gspecf their flag." 
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edict. It goes by the name of the decree of Bayoiine of 
April 1808. It directed all vessels then in the ports of France, 
or that should thereafter come in, to be seized. The pretence 
of this decree was, that as no American vessels could at that 
time be navigating the ocean without violating the embargo, 
they must, in every instance, be British property ; though in 
truth many vessels were innocently in French ports, or did so 
arrive there, having left the United States on distant voyages ; 
and at the time the embargo was laid, others were at sea, en- 
gaged in their usual commerce. As the law imposed no obli- 
gation on them to return, their absence was in no respect 
criminal. The embargo was a municipal regulation of the 
United States ; and it was competent alone to that country to 
execute it. Some vessels left our ports during the continu- 
ance of that measure. This act was an offence against their 
own government ; but it was none against a foreign one ; it 
did not disfranchize or denationalize them. The embargo 
naturally belonged to the system of forbearance and neutrality, 
commenced under the hrst administration, after the adoption 
of the constitution. But we had fallen upon far different 
times ; such assaults upon the rights of nations had never be- 
fore been witnessed ; nor had the world ever seen such a 
weight and concentration of power employed to enforce those 
aggressions. 

The temper and disposition manifested at this time by the 
French Emperor were unfavourable and alarming. Mr. Ma- 
dison, Secretary of State, in a letter of July 1B08 to General 
Armstrong, remarks : — 

" If France does not wish to throw the United States iolo a war 
against her, forwliich it is impossible to find a rational or plausible 
inducement, she ought not to hesitate a moment in revoking, at 
least, BO much of ber decrees, as violate the rights of the seii, and 
furnish to her adversary the [iretext for his retaliating measures. 
It would seem as if (he imperial cabioet hud never paid sufficient 
attention to the smallness of ihe sacrifice, which a repeal of (hat 
portion of its system would involve, if an act of inslice is to be , 
I'alind n sacrifici- " 



The United States were, howevtir, determined not to ex- 
pose themselves to the alternative of a war. The whole poli- 
cy of the government seems to have been to induce one of the 
belligerents to repeal their illegal decrees, both to furnish an 
argument in their representations to the other, and to enable 
them, in case of an extremity no longer to be avoided, to meet 
only one enemy in Europe. 

The most unjustifiable assault, exercised by France, on the 
neutrality and moderation of the United States, was in the 
case of the Rambouillet decree of March 23, 1810.* As in 
the case of the Bayonne decree of April 180S, the French 
government sought a pretext for this act in the proceedings of 
our own. The non-inlercoursc act of March 1809, was al- 
leged to be the measure, which led to so sweeping a retalia- 
tion. But there was as httle foundation or pretence for this 
proceeding in the one instance as in the other. The non-in- 
tercourse law was an act regulating the trade of this country 
with France and England. It was a law any nation had a 
right to adopt; for it did not favor either beUigerent, and a 
notice of nearly three months was given of its existence. Ve- 
ry few vessels were condemned under this law ; none, we be- 
lieve, belonging to France. But it is quite clear, that if 
France believed herself wronged by it, she should have de- 
manded redress of this government ; or, if she had undertaken 
to indemnify herself, the amount of the indemnity should, in 
some degree, have been proportioned to the injury. The 
whole American commerce, that had innocently, and in the 
fair course of trade, entered the ports of that country, should 
not have been indiscriminately and hastily swept off. Again, 

* " All veasels, that sailed under the flag of the United States, or 
Buch as were owned in whole or in part by any citizen thereof, which 
from the SOlh of Marcli 1809, had entered, or should thereafter enter, 
tbo porta of the French Empire, or tlioee of their colonies, or of the 
countries occupied by the French, were directed to be seized and aold, 
and the proceeds of the sales were deposited in the caisse d'amortiss- 
inent." 
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the Rainbouillet decree could scarcely be said to be in retalia- 
tion of the non-intercourse of March 1809 ; for that law, when 
communicated to the French government, was not complMn- 
ed of, and the Rambouillet was not issued for twelve monUu 
after. I 

We have now finished the account of the French decreei-^ 
till the repeal of the Berlin and Milan in August ISIO. The 
American government carried its love of peace loo far, in not 
declaring war against Franco, after the promulgation of the 
Rambouillet decree. There are few public transactions, in 
Y the history of this country to be compared to the violence and 
' Injustice of that act, and the decree of Bayonne. It was the 
deliberate proceeding of the French government : and by the 
influence of France its operation was extended to Spain, Hol- 
land and Italy. Those decrees were not issued in the spirit 
of retaliation. The French government did not allege the 
same pretext for their promulgation as for those of Berlin and 
Milan. But in a time of profound peace, in defiance of a 
scJemn convention, and of every principle of good faith, the 
whole American commerce in the ports of France, Spain, Ita- 
ly and Holland, was seized and sold for the benefit of the im- 
perial government.* J 
We now arrive at a period in the history of our coimexitm I 
with France, remarkable for having ultimately led to the wai ' 
of 1812 with Great Britain. Thia was the declaration of M. 
de Champagny, which we shall presently recite, aimouncing 

* " Was the capture and coud em nation of a ship driven on ihe sbores 
of France by Blreaa of weather and the perils of the sea, nothing? Was 
the aeiziire and sequestration of many cargoes brought lo France in 
fihips violating no law, and admitted to regular entry at tho imperiat 
custom houses, nothing ? Was the violation of oiu- maritime rights, 
consecrated ua they have been by the aolemn forms of a public treaty, 
nothing ? In a word, was it nothing, that our ships were burnt on 
the high seas, without other offence than that of belonging to the Uni- 
ted States, or other apology than was to be found in the enhanced 
safety of the perpetrator."— te/ter of General AmaiTang lo Ike Frewk 
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the repeal of the Berlin and Milan decrees. The act of May 
1810, regulating foreign intercourse, having been notified to 
the French government, an ollicial communication was with- 
out delay made to Mr, Armstrong, informing him that the 
Berlin and Milan decrees would cease to have efl'ect after the 
lat day of November 1810, though a copy of (he decree was 
not sent with the document. The notification was in tliese 
words : " In this new state of things, I am authorized to de- 
clare to you, that the decrees of Berlin and Milan are revo- 
ked, and that after the 1st of November, they will cease to 
have effect, it being understood, that in consequence of this 
declaration, the English shall revoke theirOrdera in Council, 
and renounce their new principles of blockade, which they 
have wished to establish, or that tJce United States, conformably 
to the act you have just communicated, shallcause. their rights to be 
respected by the English." This mode of revocation in ordina- 
ry cases would, perhaps, have attracted no attention. It is 
the form usually adopted in the diplomatic notifications of the 
acts of a government ; especially it is the uniform manner in 
which blockades are notified to foreign ministers by the Bri- 
tish government. But a vast importance was attached to it 
from the circumstance, that England refused to receive it as 
sufficient evidence of the repeal. No formal decree was, 
however, actually passed at this lime, at least, none has ever 
been published. But the American government considered 
the declaration of M, de Champagny sufficient and satisfac- 
tory,and it possessed the authority of all its diplomatic agents 
in Europe, that no American vessel was condemned after the 
revocation for a violation of these decrees, though captures 
took place and other outrages were committed. Some of 
these vessels were burnt on the high seas,* and others con- 
denmed, on pretence that their cargoes were British property. 

* " The undersigned, Minister Plenipotentiary of the United States, 
has the honour to iransmit, here enclosed, to his excelleucy the Duke 
of Baasano, Minister of Foreign Relations, cojiies of tbe protests of 
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On the 2d of November 1810, the President issued a prod 
ination, announcing the fact of the repeal, and restoring the 
inlercourse with French public armed vessela. The Bayonne 
and Rambouillet decrees expired with the Berlin and Milan. 
Not any other of our difficulties, however, with France were 
removed. No offer was made towards an indemnity for 
American property unjustly seized, and sold, nor any pro- 
gress made in renewing the convention of 1800, which had 
expired in !80S,* 

ThomoB Holden, master of the American brig Dolly, of New-York, 
and Stephen Bayard, master of the American ship Telegraph of New- 
York, by which his excellency will learn that these vessels have been 
met with at sea by his imperial and royal majesty's ships, the Medusa^ 
captain Raoul, and the Nymph, captain Plnsaon, who, after having 
plundered iheni of a part of iheir cargoes, destroyed the remainder by 
burning the ships. It is a pain/id laak/or Hie undertigned to be obt^ctd 
mfrtqutntly to call the attention ofkU exceltenci/ to sack latolas depreda- 
tions. It appears to him that in the whole catalogue of outrages on 
the part of the cruisers of the beUigerents, of which the United Stales 
have such great and just reason to complain, there are none niort 
vexatious and reprehensibie than this. Upon what ground can stldl 
apoliatioDS he justified P Will it be alleged, that the destruction of tbes* 
vessels was necessary, in order to prevent their carrying informatiaa 
to the enemy, and thereby endanger the safety of iliese frigates upon 
a trackless ocean P This would be a poor defence. Afler boarding 
these peaceful traders, they might eai^ily have led their course soutlr, 
when they intended to go north. They could even have maintained 
their assumed character of British ships, under which, it seems, they 
began the commission of these Hagraut acts, and thus have prevented 
all information of cruising in those latitudes. Bui it appears that 
plunder, and not safety, was the object, for which they have thus dis- 
graced the imperial flag. Far his exetUency ibUI probably have learnt 
from Brest, lehere the frigattg entered, that the twenty boxes of apices and 
oiker articles, taken from the Telegraph, were smuggled on shore, and, it jl 
aaidt inert sold for the benefit of the equipage of the Medvsa." — Letter of 
Mr. Bartow to the French Minister, 

* On the subject of tliese decrees, acta of the French cruisers on the 
oeean, and spoliations by that government in general, we beg to refer 
the reader to the correspondence of Mr. Gallatin, white resident nii- 
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Tfie French declaration of November 181(i, was attended 
with many embarrassing circumstances ; captures were still 
made under the decrees, and the trials, being much delayed 
and ultimately referred to the tribunals at Paris, great ex- 
penses awaited the recovery of the property. These captures 
continually threw doubts on the actual situation of the de- 
crees, and afforded pretexts to England to maintain her or- 
ders. The United States were, accordingly, dissatisfied with 
this equivocal conduct in France. Even many of the official 
acts of the French government at this period combined to 
prove that the decrees were not repealed. The emperor de- 
clared, himself, that he should not abandon his continental 
system; and, in the celebrated report of the Duke of Bassano, 
concerning neutral rights, no notice wa* taken of the repeal, 
or the modificalion of the decrees, or of their ceasing to ap- 
ply to the United States, It was far, indeed, from being an 
act of courtesy and frank conduct in the French government, 
to withhold the promulgation of a formal instrument, an- 
nouncing the revocation, as it respects this country. On this 
subject, we shall quote part of a dispatch of November 181 1 , 
from Mr. Munroe to the minister at Paris : — 

" It is not siifficteni, on the 6nal decision of a cause brought be- 
fore Ihe French tribunal, thai it should appear, that (he French de- 
crees are repealed. An active prohibitory policy should be adopt- 
ed to prevent seizures on the principles of those decrees. All that 
is expected, is, that France will act in conformity to her own prin- 
ciples. If that is done, neutral nations would then have an impor- 
tant object before them, and one belligerenl, at least, prove that it 
contended for principle rather than for power, thai it sought the 

aid 



t Paris, wiih the French ministers, Messrs. do Richelieu, de 
pBsquier, de Monihiorency, de VilfUe, and M, de Chateaubriand, from 
1816 to 1823. This correspondence was published in February, 1834, 
by order of the House of Representatives. We also refer to two ar- 
licles in the North American Reiiew, Nos. 24, 25, (new series), on the 
elainis on the European goveramenis in general. 
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aid ol" neutral nations id support of tbat principle, and did Dot make 
it it pretext to enlist them on its side to demolish its enemies. The 
nbuses iha! are practised by French privateers in the Baltic, the 
ChnnDel, Mediterranean, and wherever else ihej cruise, have, of 
laic more especially, reached an enormous height. In the Baltic, 
they have been the more odious, from the circumstance, that it 
was expected that they had been completely suppressed there. 
Till of late, these abuses were imputed to the privateers of Dec- 
mark, which induced the President to send a special mission to the 
DaDisb government, which it was understood was producing the 
licaired effect. But it is now represented, Ihat the same evil is 
produced by a collusion between the privateers of Denmark and 
those of France. Hence it assumes a worse character. To sei- 
zures equally unlawful, is added, by carrying the causes to Paris, 
'till more oppressive delays." — " What advantages does France 
derive from these abuses? Vessels trading from the United States 
can never afford cause of suspicion on any principle, nor ought 
ihey to be subject to seizure. Can the few French privateers, 
which occasionally appear at Eca, make any general impression on 
the commerce of Great Britain ? They seldom touch a British TCi- 
sel. Legitimate and honourable warfare is not their object. The 
unarmed vessels of the United States are their only prey." 

General Armstrong having obtained leave to return home, 
,Ioel Barlow, of Connecticut, was appointed Minister Plenipo- 
tentiary to St, Cloud, and arrived in Paris in September 181 1. 
Mr. Barlow died in Poland, in October 1812, having gone 
there on an invitation from the Duke of Bassano, for the pur- 
pose of completing a treaty with France, on the principle of 
complete reciprocity. We have no moans of ascertaining 
whether he could have accomplished this object. It is, at 
any rate, certain that Mr. Barlow made no progress in the ne- 
gotiation the year he was in France. A serious discussion of 
the business was postponed month after month, it is probable, 
partly, in consequence of the vast mass and variety of affairs, 
pressing upon the emperor and his ministers, preparatory to 
the expedition to Russia, though the government appeared to 
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have determined not to conclude a treaty with France, till 
full indemnity was made for past spoliations. The only cir- 
cumstance of much importance, that occurred during Mr. 
Barlow's residence in Paris, was the celebrated decree of 
April 28, 1811, This decree was in these words : — 

"Palace of St. Cloud, April 28, 1811, Napoleon, Emperor of 
the French, fee. Sic. On the report of our Minister of Foreign Re- 
lations. Seeing by a law passed on the 2d March, 1811, the Con- 
gress of the United Slates has ordered the esecnlion of the provi- 
sions of the act of non-intcrcourae, which prohibits the vessels and 
merchnndise of Great Britain, her colonies and dependencies, from 
entering into the ports of the United Slates ; — considering that the 
said law is an act of resistance to the arbitrary pretensions con- 
secrated by the British Orders in Council, and a formal refusal to 
adhere to a system, invading the independence of neutral powers, 
and of their Hag, we have decreed, and do decree as follows : The 
i decrees of Berlin and Milan are definitively, and, to dale from the 
tirsl day of November last, considered as not having existed (non 
avenus) in regard to American vessels." 
'i The first intelligence of it was communicated to Mr. Bar- 

f low in the beginning of May 1812, and received by the go- 
i vemment in July of the same year. No communication of the 
! decree was made by the French minister, nor was any expla- 
j nation of this business ever given. A knowledge of the de- 
I cree was withheld from this country for more than a year. 
Whether this was the actual date, or whether it was anteda- 
ted, cannot now be ascertained, nor the motives that led to 
; this uncommon proceeding, Mr. Barlow never having obtain- 
I ed any explanation of it. Mr. Crawford, of Georgia, who, as 
( his successor, arrived in France in August of the next year, 
f had no means, on account of the great pressure of other pub- 
lic aBairs, and the subsequent downfall of the imperial dynas- 
ty, of bringing on any discussions, whatever, relating to the 
concerns of the two governments. It is not likely that any ex- 
planation was or could have been given. We shall close this 
\ account of the relations of the United States with France 
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with an extractof another letter of Mr. Munroc, of July 181:2, 
to the minister, at Paris : — 

"l( appears Ibal the same oppresaive reslraints on our coB- 
merce nere still in force, that the system of license was persever- 
I ed in, (hat indemnity bad not been made for spoliations, oar anj 
-fpWgc given lo inspire confidence that any would be made. More 
recent wrongs, on the contrary, and of a very outrageous charac- 
ter, have been added (o those, with which you were acquainted, 
when you left the United States. By documents, fortrarded tci you 
iamy letter of the 2Ist March, you were informed of the waste of 
our commerce, made by a squadron from Nantz, in January last, 
which burnt many of our vessels trading to the peninsula. It is 
hoped that the government of France, regarding with a prudent 
foresight the probable course of events, will have some sensibility 
t« its interest, if it has none to the claims of justice on the pnrt of 
thb country. On the French decree of the £81h April 1811, I 
shall forbear lo make many observations which have already oc- 
curred, until all the circumstances connected with it are betlei 
nnderstood." 

The American government was at no time insensible to the 
wrongs done it by France. l! abstained, with uncommon 
iorbearance, from actual hostilities, but it never could have 
doubted that it had just cause of war with that country. The 
afiair of the Berlin and Milan decrees, was far from being sa- 
tisfactory to the United States, Those formal proofs of the 
act were not furnished, which, in the peculiar circumstances 
of the case, as the repeal itself was made conditional on an 
act either of the English or the American government, it was 
the duty of a friendly state lo have produced. We have no 
means of ascertaining why a decree was withheld. It could 
not have been, because the government did not choose to im- 
plicate its good faith. That was done as much by tlie decla- 
ration of the Duke of Cadore, as could have been done by any 
other official instrument. France could not have foreseen, 
that England would refuse to acknowledge l!ie authenticity of 
the declaration, or the sincerity of the practice. As to the 
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" antedated decree," a copy of it was furnished Mr. Barlow 
before the declaration of war against Great Britain was made 
, in this country. If this decree had been known in time, it 
' would probably have prevented hostilities. This could not 
have, therefore, been the motive of France, in producing, at 
that very late hour, a copy of so important a document. On 
the other hand, if France anticipated the war, if war was con- 
sidered no longer to be avoided, what purpose did it answer 
, to produce the decree in the actual state of hostilities, or on 
the eve of a declaration. The entire correspondence of the 
American government with France, from 1806 to the fall of 
the imperial dynasty in 1814, was of an angry nature. It 
was a series of complaints, remonstrances, and threats of re- 
taliation. Every year appeared to augment the dissatisfac- 
tion felt by this country, — every year increased the claims for 
indemnity, — every year diminished the prospect of an alli- 
ance. The American minister at Paris, as our quotations 
abundantly prove, was directed to urge these complaints with 
' more zeal and vigour. And his instructions forbade him from 
entering on a treaty, till those representations were satisfied. 
: We finish the account of the relations of America with 

j France, with the downfall of Napoleon Bonaparte in 1814. 
I Although no treaty was concluded during the period of which 
; we have attempted to present a brief sketch in this chapter, 
j llie circumstances of the times were too important to have 
I justified ua in passing over it in entire silence. A convention 
has since been made with that country ; but claims for spolia- 
I tions still remain unsatisfied. We had intended to present a 
I brief history, and a discussion of the principle of these claims ; 
but the report of the Secretary of State on this subject, or- 
f dered by a vote of the House of Representatives, of April 
I 20Ui, 1824, not having yet appeared, we are under the necea- 
I sity of omitting it.* 

I *In additioD to these treaties and coDVentions with France, a con- 

tract was made by Dr. Franklin with M. de Vergeniies, in July, '82, to 
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regulate the mode of payment, and the rate of interest of the 18,000,000 
livres, loaned by his Christian Majesty to the confederation, together 
with the loan (10,000,000) in Holland. In November '88, a conven- 
tion was made by Mr. Jefferson, with M. de Montmorin, to define the 
duties, powers, and privileges of consuls. We have not thought it ne- 
cessary to take any notice of this instrument, as our consuls in Europe, 
(and, also, French consuls in this country,) are only conmiercial 
agents ; they are not invested, like the consuls on the Barbary coast, 
with diplomatic functions. In '83, America again contracted a loan of 
6,000,000 livres with the French government. 
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CHAPTER VI. 



TREATY OF 1782 WITH THE NETHERLAMbS. 

Second poxeer to make a Treatywith United States — War betwetn 
Uniitd Proviaeu and England — Causes — Lee, failing at Berlin, 
tnttri secretly into a correspondence a-ii/i thf Regency of Ansierdani 
— not suspected by Sir Joseph Yorke — Lee agrees^ at Jlix La Clia- 
pellt, on a Treaty wiik J^'ciifviile — Secret discovered bi/ capture 
of Laurens— Amsterdam ridtest City in Europe — Laurens chosen to 
Holland — Subscqwently Mams — Slates General very dilatory in re- 
cognizing Independence — Three classes of Treaties — Remarks on 
/National Low — JVeulral Rights badly defined — Mr. Adams concludes 
a Treaty, and makes Loans — Fan Berckel appointed Minister to 
l/niied States — Holland fell in "94 — Changes in Government — 
Great Trade ivillt this Country — King Louis well disposed — Com- 
pelled to abdicate — Confiscation of American Properly. 



The government of tlie United Netherlands,* was the second 
power in Europe, that made a treaty with the United States. 
The treaty was not actually signed, till the year 1782, tti- 

* Tho reader will observe, that this kingdom, as now consiiiuted, did 
not esist, until tbe year 1814 ; it is one of the creations of ttie treaties 
of Paris, and of Vienna. The treaty of Paris, of May of thai year, as- 
signed to Holland, placed under the government of the House of 
Orange Nassau, an addition of territory. To this dominion, the Allied 
Sovereigai, at the time they were in London, in the eummev of 1814, 
18 
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frardi the close of the reYolotioo ; but with the exception of 
France, Ainerica deriYed more aid from Holland, in the shape 
of military stores, and money, and by obtaining protection for 
her vessels in the Dutch West Indies, than from any other 
state in Europe. 

The connexion of Holland with America, — the severity 
with which England exercised her great power on the ocean, 
in relation to convoys, contrabands, and the privileges of the 
neutral flag, in the beginning of the contest with the colo- 
nies, — produced a feeling of extreme irritation and jealousy ; 
and ultimately led, in 1780, to a declaration of hostilities, on 
the part of the latter government. An English writer has 
explained, in a full and able manner, the cause of this war, 
an event, in which the United States were, at the time, greatly 
interested. We cannot do better than extract a portion of 
his remarks ; though a proper allowance should be made, for 
the warmth with which the author vindicates the acts of his 
government, and the principles of Elnglish maritime law:— 

^^ At the commencement of hostilities between Great Britain and 
her colonies, Holland, in conformity with the conduct of other Eu- 
ropean powers, forbad the export of ammunition and stores for one 
year ; but, when the success of the colonists, and the declaration 
of independence, afforded flattering hopes of acquiring a portion of 
that commerce, which the English had hitherto monopolized, Hol- 
land began to grasp at the advantage, and encouraged an iiliGit 
trade with America. Every motive, arising from long and benefi- 
cial 



annexed B8)giuu).--(SchoeU, vol. x. p. 534.) The Emits of this 
dom were afterwairds defined, intiieSd artieleof the treaty of Tm 
of May y 1815. — (Recueil des Pieces QflGiciUes» &:c. vol. TiiL p. 3091) is 
tlie time of the American ReToliitioa» Belgium, (la Belgi^iiev) a ifwkilra 
F^reseli name, HM^iea GaHia,) lor what was eaBed, ia fflngligii g^^* 
gtmfhjy the NetheriaiMbv or the Low Countries, was dirided 
FVeaeh, Dateh and Austriaa Fkadera, aad dwl not exist as a 
gOYvnunent. Th» treaty of 17^ was made wkh that part af ite 
present ktn^^dbea el' the Xetlierlaads, ealledl, ia tihe treaty of Paris af 
1814, HoUaad. It is well known, in history, by the title of the States 
General, or Seren Vnited Ptovinces of MoUaud. 
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dal alliance, similarity in religion, and political inlerestE, combi- 
ned to deter Holland from a mode of conduct, repugnant from 
the interests of Grent Britdn ; but a iactiuii, in the French 
interest, and inimical (o the SUdlholder, influenced all the pro- 
ceedings of government. The open encouragement, afforded lo 
American privateers, in the Dutch West India islands, occasioned 
a long correspondence, which terminated in the deliverj- of a spi- 
rited memorial by Sir Joseph Yorke, the British ambassador at the 
Hague. The Stales General relumed an humble and complj'in^ 
answer, denying an intention to recognize the independence nf 
America, and consenting lo the recall ofVan Graaf; but tbey com- 
plained of the hsrsh terms in the memorial, — and, as a mark of in- 
dignation, ordered Count Walderen, their envoy extraordinary in 
London, not to correspond, on the occasion, with Sir Joseph Yorke, 
or Lord Suffolk, the secretary of state, but to deliver his memorial 
to the King in person." " Sir Joseph Yorke had resided in Hol- 
land 27 years, was thoroughly acquainted with the state and tem- 
per of parlies, and knew the preponderance of French interest, 
and the fatal supineness of the Stadlholdcr. He vindicated, in an 
ahle memorial, the conduct of Great Britain ; and, while be dis- 
played the moderation of the King, in not plunging Holland inio a 
war, by demanding the saccours, stipulated in the treaties of 1C1& 
and ni6, proposed to discuss the grievances in a conference, — pre- 
facing the olTer with an assurance, that the prevention of contraband 
trade should, in the mean lime, be subject lo no interpretation, un- 
warranted by the rules of equity, and the practice of perfect gene- 
rosity. This proposal occasioned violent exertions among (he 
French parly. The Duke de Vauguyon, ambassador from the 
court of Versailles, endeavoured lo pique the pride and inlerest of 
the Dutch, by demanding a clear and explicit determination, to ac- 
cept or renounce the advantages of commerce, proffered by a de- 
cree of the French Council of State, allowing the Irafbc in naval 
Etoree, during the war. The proposition was not, however, ac- 
cepted ; and the French Court repealed (he permission given to 
Holland, of trading with them duty free, — admiiiing, to ihe exclughe 
tnjoyment of this privilege, Atiisterdam alone, ' in consideration of the 
palriolic exertions made by thai cily, to persuade the republic to pro- 
cure, from the court of London, the security of that unlimited com- 
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merce, which bclongci] to the Dutch flog.' " " The arts and influ. 

ence of France were, however, more effeclual Ihao the remoostran- 
ces of England; anJ, when Spain was added to the hostile combina- 
tion, ihe striking partiality of Holland, towards the enemies of Great 
Britain, rendered more decisive explanations indispensable. Sir Jo- 
seph Yorlie, therefore, in pursuance of instructions from England, de- 
manded from the Stales General (he succours, stipulated in Ihe seve- 
ral treaties, of which the casus ftsderis was fully explained in the se- 
parate article of 17lfi." " At tliis juncture, a fresh cause of dls< 

pule arose, in consequence of the reception afforded to Paul Jones 
(ind his prizes, in llie harbours of the republic. Sir Joseph Yorlte 
demanded the detention of the ships and crews; as Paul J' 
though a pretended American, was a native of Scotland, a pirate, 
L rebel, and state criminal, The Slates General refused compliance, 
J HlleglDg their constant masim, not to decide on Ihc legality of cap- 

■ ■^dreaby the vessels of any other country." "The state of sul- 

T'len dissatisfaction, which occasioned Ibe aholition of the ancient 
[~ Connesion between Great Britain and Holland, recolved itself into 
re hostility ,- the mystery, which had covered the views and 
conduct of the Dutch, was dispelled by accident; and the court of 
Great Britain was impelled to a firm and deci^iive mode of conduct, 
as welt in resentment of past treachery, as with a view to counter- 
act the effecla of the neutral league. The Vestal frigate, com- 
manded by Captain Keppel, look, near the Banksof Newfoundland, 
a Congrees packet. The papers were thrown overboard, but, by 
the intrepidity of an English eailor, recovered with little damage. 
They fully proved the perfidy of the Dutch ; who, before Ihe ex- 
istence of any dispute, entered into a formal treaty of amily and 
commerce with the revolted colonies, fully recognizing their inde-* 
I pendence, and containing many stipulations, highly injurious ta 
Bngland, and beneficial to her enemies, both in Europe and Ame^ 
L rica. Disagreements on some of the arrangements, had occasioned 
^ delays In its completion ; but Henry Laurens, late President of [he 
I Congress, who was one of the passengers in the captured vessel, 
I was authorized to negotiate definitively, and entertained no doubt 

of success." "This remonstrance also failing, a royal manifests 

. was issued, declaring hoslllilies against Holland," 
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We shall have occasion to remark, under the head of Prus- 
sia, that William Lee, of Virginia, was sent by Congress to 
Berhn, as commissioner, as early as '77 ; but we have not been 
able to ascertain, that any person had been directed to pro- 
ceed to Holland ; for the ancient alliances, and friendly trea- 
ties, between the provinces and Great Britain, made it ex- 
tremely unlikely that any assistance could be obtained in that 
quarter. As the greater part of the Dutch commerce was 
obliged to pass through the English channel, and as the Dutch 
navy was in a state of decay, Holland was necessarily under 
the control, to a great degree, of the English fleets. Mr, Lee 
was not officially received at BerEin, and met with no success 
there, in his application for military stores ; but he soon en- 
tered into a correspondence with the regency of Amsterdam. 
This intercourse took place as early as August, '78 ; but it 
does not appear, that it was ever suspected by the British 
minister, Sir loseph Yorke.* Though his letters to the States 
General abound with complaints and remonstrances, upon al- 
most all topics, touching the neutral character of the Dutch, 
there is not the most distant allusion to any secret correspon- 
dence between any one of the provinces and the American 
government. He certainly was not aware, that the confede- 
racy had an agent at Amsterdam, or its neighbourhood. The 
correspondence, however, was confined to the government of 
one of the principal towns of the United Provinces, well 
known to have great influence over the whole Dutch confede- 
racy J and there is no reason to suppose, that it was known 
to the Stales General. On the -Ith of September, '78, Mr. 
Lee agreed with M. de Neufville, a respectable merchant of 
Amsterdam, acting by the authority of Francis Van Berckel, 
pensionary of the city, on the plan of a treaty of commerce 
and amity between the two countries. These gentlemen met 
at Ais la Chapelle, for the purpose of secrecy ; and, in that 
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place, the treaty ww drawn up and signed.* We shall not 
eitract any portion of it, as it does not diSer mateiiaUy from 
the treaty subseciuemly concluded with the proTinces, though 
not so full and definite in some pro«i»ioDs. Mr. Lee was 
not fiimished with power, from his goremment, even to open 
a negotialion. and the regency of Amsterdam acted, in the 
business, oniy by their OWD authority. The instrument, it is 
obvious, was not binding upun either party. Indeed, it may 
well be matter of douht, whether the proceeding was much 
more than the private act of Mr. Van Berckel and his friends ; 
for Amsterdam was, at that time, the centre of the factious and 
parties, that distracted and divided the "republic." Itappears, 
however, that, when tJie documents, accompanying this tran- 
eaction, were communicated by the States Genera! to the Pen- 
Rionary and magistrates of that city, tlie aSairwas justified by 
ihem. And, it is probable, the arrangement would never have 
been known, but for Uie unlucky accident, by which Mr. 
Laurens' papers fell into die hands of the enemy. We shall 
observe, in this place, that the States General, in November, 
'80, disavowed, on the requisition of Sir Joseph Yorke, the 
conduct of the Pensionary, as having taken place without 
their knowledge ; but they refused to punish him, or any other 
person, concerned in the transaction. Their High Mighti- 
nesses took that matter, as lhi\ expressed it, ad referendum; 
the nature of an " ad referendum," in the Dutch government, 
can eaaily be guessed. f 

When this secret proceeding became known to the Ameri- 
can Congress, they were at once satisfied of the feelings of, at 

* See Parliameiitai'y His. vol. xxi. npp. 9B, for this treaty. 

f The States Guneral ordered Jcnes to leave the TeseJ, after fae had 
lieen aupplied with what seemed to be required by huraanity. The 
English would not alloiv the Dutch to carry to its enemy ship timber, 
though it was not specified among the contrabnndB, by the treaty of 
JG74. The English contended, that wood was included in those clau- 
nuB of the aiihflequent treaties, wliich forbid the Dutch to assist the 
orieniiPM of nreni Britnin with any nrtirle required in war. 
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least, a portion of the people of Holland. In thoHe days, Am- 
sterdam was, probably, the richeel city in Europe ; money 
was there, usually at a low rate of interest; and not only ma- 
ny foreign merchants, but even governments, were in the ha- 
bit of opening loans in that celebrated mart. Money could 
be procured on more favourable terms, from the circumstance, 
that Amsterdam was just showing the first symptoms of its 
decline.* Great capitals had been accumulated; but its 
trade having fallen oif, while the well known habits of indus- 
try, prudence and frugality of its merchants remained, there 
was a redundancy of money in the home market. Amster- 
dam, with the other cities of Holland and the Low Countries, 
was then beginning to feel the fatal influence of that power 
and competition, which has since deprived them of their co- 
lonies and carrying trade. The two epochs, to which we may 
assign the origin of this commercial superiority, are the trea- 
ties of 1763, and of 1783 between America and England. 

Congress made no preparations to open a direct commnni- 
cation with the Low Countries, before October '79. Mr. 
Laurens, of South Carolina, was, in that month, chosen, both 
to make a treaty of amity and commerce, and to negotiate a 
loan, not to exceed 10,000,000 dollars in amount, at a rate of 
interest, not to exceed 6 per cent. We have already stud^ 
that Mr. Laurens was taken, the next year, going to Holland. f 
Mr. Adams, who had previously gone to Europe, in the capa- 
city of a commissioner for a general peace, was directed to 
proceed to Holland, on the business assigned to Mr. Laurens. 
He arrived in Holland, in the beginning of '81. 

Notwithstanding the "republic" was at this time at war 
with England, and a party to the armed neutrality, the pro- 
vinces do not appear to have participated in the eagerness of 
Amsterdam to recognize the independence of the United 

* Macpherson's Aonals of Commerce, vol. iii. 
t He was not liberated till '83, when he was exchanged for Lard 
Cornwallis, 
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States. The States General were exceedingly dilatory in all 
business. The forms of their government rendered dispatch 
impossible. Nothing can proceed rapidly, where each mem- 
ber of a diet or assembly, not only holds in his own vote an 
absolute negative, but, before he is permitted even to give 
that vote, he is obliged to report the whole matter under con- 
sideration to a separate legislative body, who take as much 
time as they think proper to examine, discuss, and deliberate, 
before they send instructions to their delegate at the States Ge- 
neral. There were seven such distinct sovereign legislatures* 
Mr. Adams did not succeed till the autumn of '82 in obtaining 
from all the provinces their consent to the ratification of a 
treaty.* Guelderland was the last state that recognized the 

* This treaty of amity and commerce was concluded on the 8th of 
October 1782 by Mr. Adams for America, and George Van Randwyck 
and seven others, deputies and plenipotentiaries, for the United Ne- 
therlands. The treaty, consisting of 29 articles, places commerce on 
the footing of the most favoured nation. The 4th article, respecting 
liberty of conscience is, we believe, peculiar to the treaties made by 
the U. States with the protestant nations of the continent of Eiu'ope ; 
a similar provision will be found in the treaties with Sweden and 
Prussia ; — we extract the whole of the article. 

^ Art. 4. There shall be an entire and perfect liberty of conscience al* 
lowed to the subjects and inhabitants of each party, and to their fami- 
lies, and no one shall be molested in regard to his worship, provided 
he submits, as to the public demonstration of it, to the laws of the coun- 
try. There shall be given, moreover, liberty, when any subjects or in- 
habitants of either party shall die in the territory of the other, to bury 
them in the usual burying places, or in decent and convenient grounds 
to be appointed for that purpose, as occasion shall require ; and the dead 
bodies of those who are buried, shall not in any wise be molested. And 
the two contracting parties shall provide, each one in his jurisdiction, 
that their respective subjects and inhabitants may henceforward ob- 
tain the requisite certificates of deaths, in which they shall be inte- 
rested. 

"Art. 6. Citizens of each party may dispose of their effects, by will 
or otherwise, in the dominions of the other. 

"Art. 9. Citizens of either party allowed to manage their own busi- 
ness, in the dominions of the other, &c. 
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iadependeQCe, though others were quite early in ileclaring 
their sentiments. We shall not apeak, in detail, of the treaty 
made on this occasion, as the leading provisions of it, touch- 
ing the exercise of the right of search, contrabands and tht 
privileges of the neutral flag do not differ from the original 

"Art. 10, A free trade was allowed to enemy's porta — a vessel, met pi 
sea and deliveiing contrabands, was allowed to pass. 

"Art. 11. Free ships free goods; and goods in an enemy's vessel asiu 
treaty of 78. 

"Art. 16. Incaaeof shipwreck, rp.lief shall be afforded, and goods re- 
stored, if claimed within a year and a day, on payment of reasonable 
e barge 3, &c- 

"Art. 18. In cose of war, nine months allowed to citizens of either 
party, residing in the dominions of liie other, to sell and transport their 
offectB. 

"An. 19. Citizens of neither party shall take commissions, or letters 
of marque, from a prince or state with whom the other is at war." 

The contrabands (art. 34) did not vary from those of the treaty 
of 78; by the same article, blockade (omitted in treaty with France) 
was thus defined — "and ibose places only shaU he held as blockaded, 
which are surrounded nearly by some of the heliigerent powers." This 
is the first treaty made by America, in which a definition of a blockade 
is attempted. The right of search (art. 26) as in treaty of 78. 

"Art. 37. Commanders, &c. of pubhc and private vessels of the Uni- 
ted Slates, ma; engage American seamen in ports of the United Ne- 
therlands, and the same for Holland." 

The form of a passport, a certiiicate, and of a sea- letter was annexed 
to the treaty. On the same day, a ccAivention was agreed on relative 
10 prizes and re-captures. 

"Art, 1. Re-captured vessels not having been twenty-four hours in 
poBseasian of an enemy of either party, to be restored, on payment of 
one third salvage to the privateeramen. 

"Art. a. Re-captured vessels, more than twenty-four hours in posses- 
sion of an enemy, to he entire prizes to privateersmen. 

"Art. 3. Vessels of either party re-captured by public vessels of the 
Other, to be restored, on pnyment of a thirtieth part, if 34 hours in pos- 
eeawoQ of an enemy ; if longer, a tenth part. 

"Art. 5. Vessels of war and privateers, to bo admitted, with their pri- 
zes, into the ports of both nations, if not inconsistent with the 23d ar- 
Uele of the treaty of ci 
10 
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(iraft prepared by Congress for all the commercial treaties. 
p Indeed, we may remark in this place, that the commerctai trea- 
, ties, made by the United States with the powers of Europe, 
L with the exception of England, contain the same general 
f jninciples. The only additions on the score of neutral rights, 
[.marie to the treaty of '78 with France, related to a definition 
f.6f blockades, immunity of vessels under convoy, and an ira- 
^oved niodiGcation in the right of search. Some peculiar 
I provisions, as will be seen under their proper head, were 
sorted in the treaty with Prussia ; but, with this exception, 
have had till 1815 but two classes of treaties — those with Ei 
gland, in which none of the neutral rights are recognized 
those with the continent, in which all the principal neutral doc- 
trines are secured by stipulation. Till the year just mention- 
ed, no material change was made on the subject of com- 
merce — it rested on the almost universal modern arrange- 
ment, and in the old diplomatic phrase, of "^end'j amidssimre" 
But latterly {beginning with England in 1815) another de- 
scription of commercial treaties has been introduced — the ba- 
sis is, reciprocity of duties and tonnage charges on importa- 
lions, of the growth, produce and manufacture of the respec- 
tive countries. These conventions have been extended to 
Prussia, Sweden, the Netherlands, some of the Hanseatic 
towns, and partially to France. This constitutes a new sera 
in the diplomacy of this country, and in the commercial hi»^ 
tory of the world. i 

All that part of public law, called conventional, is laid 
down, as it appears to us, by writers on the subject, with 
great strictness and precision, more so than the history of di- 
plomacy will, altogether, juatify. The acts and practices of 
nations can alone serve as a guide in this business; and if we 
except tlie article of contrabands, the rights and duties of 
neutrals are very obscurely defined in the treaties of the last 
century and a half; till, indeed, we reach the period of the 
first armed neutrality and American revolution war. From 
tJiat date more uniformity of principles exists, as it respects 
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treaties, concluded by one class ofstatc^. And, strictly spcalt- 
ing, there has been no great neutral power in tlie world befon; 
America. Before that time there is an uncommon variety of 
principles. Even in treaties of very exact language, a legitimate 
blockade is dehned in a vague manner. It is made an allair 
of construction, and there will always be an extreme difficul- 
ty in settling construction between nations. We know not how 
the principle of "free ships, free goods" was excluded from 
the code. We have not looked very accurately into the col- 
lections ; but we have no doubt, that three-fourths of the com- 
mercial treaties, since the treaty of Westphalia in 1C68, ex- 
pressly recognize this doctrine ; and though it is found, we 
believe, in every treaty made by this country, except those 
with England, the American government, at an early period 
of its history, declared it was not one of the established prin- 
ciples of the commercial laws of nations.* We have no dispo- 
sition to undervalue the labour of writers on public law. On 
t the contrary, they have rendered great services to mankind ; 
for it Is, obviously, of infinite importance, that nations should 
possess a code to regulate their conduct in regard to each 
other. We cannot reduce public or national law to the pre- 
cision of municipal. This is not necessary. But we may 
fairly suppose, that a code so infinitely improved during the 
last century, is susceptible, still, of far greater perfection. 
The rights of belligerents are very accurately defined ; so, that 
in truth, war, and the relations of nations in war, are now re- 
gulated by very precise laws. This has been done by the 
pr<^ess of civilization ; and no one will deny that it has been 
highly beneficial. There is another part of this code still in 

' A confused and very unsatisfactory condition. We mean that 
part which relates to the rights and duties of neutrals. There 
,Jiave been constant difficulties on the subject of blockades, 

^ coatrabands, and the right of search ; but none of them are at 
all new ; they occurred with great severity in the application 
in the beginning of the last century. In the wars that have 

* See Mr. JefferBon's Jeiter of July 34, I7m. 
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just ended, in which this country finally took a part, and 
which were, in some respects, maritime, not a single princi- 
ple, beneficial to the neutral, has been secured. In all the 
treaties made in the celebrated years^^f 1814, 1815, treaties, 
that appear to guarantee the repose of the world for cento- 
tics, we find no allusion to the neutral. And it is, truly, a 
most discouraging circumstance, how completely all armed 
neutralities have been dissolved, and how entirely the obliga- 
tion different states (this country among others) have entered 
into, to establish a convention for the protection of the neu- 
tral, have been forgotten on the return of peace. Still, the 
neutral should not be in despair. The great improvements, 
taking place in society and in the intercourse oC nations, will 
probably in time reach that portion of the code which relates 
to him. 

The war with England, and the movements in the British 
Rouse of Commons in the beginning of the sununer of '82, 
finally induced the provinces, not only to make a treaty, but 
Mr. Adams was enabled, under those favourable auspices to 
negotiate a loan with certain merchants of Amsterdam, at 
first (in September 1782) for * 6,000,000 guilders at 6 per cent 
redeemable in ten years ; — 2,000,000 at 4 per cent, in '85 ; 
and, again, 1,000,000 in 1787 at 6 per cent. The price 
of these loans was, probably higher than was paid by other 
nations ; but America did not enter into the market of Am- 
sterdam with all the advantages of a well established govern- 
ment. When the first loan was contracted in September '82, 
very little doubt could exist but that America wouJd be able 
ultimately to maintain her independence against the claims 
of the mother country. But this was not sufficient for the 
European money lender. It was necessary to satisfy him, 
that the confederacy of '74, whose pledge was his only secu- 
rity, would remain united, would not separate into thirteen in- 
dependent governments, neither willing nor able to execute 

^ In November 1781, the French king borrowed, for the United 
Stntr?, of the States General, 5,000,000 florins, at 4 per cent. 
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their engagemeuts. The debts, contracted by the United 
States in Europe, during the revolution, were all honourably 
paid ; but die adoption of the constitution of '89, and the 
establisliment of a treasury department, contributed in no 
small degree to this happy result. The pecuniarj' embarrass- 
ments under which the confederacy laboured, both as it re- 
spects the foreign and domestic debt, constituted, in reality, 
one of the principal arguments in favour of the present union 
of the States; and tlie Dutch as well an French creditor is 
much indebted to that change in the concerns of the country 
for the speedy and exact payment of his demands. 

As the United Provinces were the second state to acknow- 
ledge the independence of this country, so they were the se- 
cond to send a minister plenipotentiary to the Congress at 
Philadelphia. This was done with great promptitude. The 
person appointed was P- T. Van Berckel. He arrived in 
America in the autumn of '83, and in October of the same 
year was admitted in the form prescribed to a public audi- 
ence. He addressed a speech to Congress on the occasion 
in the French language. A greater interest than common is 
justly attached to his sentiments, as there is some slight re- 
semblance in the history of the Dutch and American revolu- 
tions. 

The treaty, made in '82, having no limitation, continued in 
force, till the creation of the kingdom of the Netherlands and 
the consolidation of the Dutch and Belgic provinces in 1814 
and 15,* Separate from the vast and very lucrative trade 
carried on with the Dutch East and West indies, and coio- 

« In 1792, William Short of Virginia, was appointed minister resi- 
dent to the Hngue, and in May 17'M, John (luincy Atlams, uf Haesa- 
chusetts. Wiltiam Vans Murrny, of Marylaud, was appointed minister 
reaiileut in March 1797, and was the lust minister to the Netherlands, 
ijll the renewal of intercourse by the appoiiitment of William Euatis, 
t>f Massachusetts, envoy extraordinary and minislor plenipotentiary, 
in December 1814. The cxeiiitive, in June 1801, suspeuded the lega- 
tions at the Hague and at Lisbon. M. Van Polaner succeeded M. Van 
Berckel as minister readent, after the appointment of Mr, Adamf- 
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OJes on the American continent ; this country liaa had from 
1794 {with the exception of '1)9, when Holland was invaded 
by an English and Russian army, and during nearly the whole 
year her ports declared to be in vigorous blockade,) a very 
great direct commerce till 1808 and 9. But the diplomatic 
relations have been subject to uncommon vicissitudes, and 
have been interrupted the greater part of the time. Holland 
fell the same year with Austrian Flanders, and the country on 
the left bank of the Rhine. This was the important result of 
the brilliant campaign of '94. From that period we trace the 
original Dutch confederacy through the successive changes 
of a national assembly, a Batavtan republic, an aristocratic 
legislature, an elective monarchy, an hereditary monarchy, 
a department in 1810 of the imperial government, and lastly, 
to its union in 1814 and 15, with Belgium. The United States 
have not followed step by step these revolutions in its govern- 
ment ; but a friendly intercourse has always been maintained 
and till the abdication of Louis in July 1810, many open- 
ings were found for trade, notwithstanding the severity with 
which the continental system was attempted to be enforced. 
The special application of that system to Holland, however in 
1809 and the following years, has subsequently given rise to 
the same controversy on the subject of illegal seizures, the 
American government has had with Spain and Naples. Ame- 
rican property to a great amount was most unjustly seized ; 
and ultimately confiscated. That, which was not liable to 
the operation of the Berbn and Milan decrees, was seques- 
trated under the 10th article of the treaty of Paris of March 
1810,* It is in these words, and it is as unprincipled an act 
as can be conceived. " Every description of merchandize 
that has arrived in the ports of Holland in American vessels] 
since the Ist January 1809, or which shall hereafter so arrive, 
shall be put under sequestration, and shall belong to France, 
to be disposed of according to circumstances and tlie political 

* Martens, vol. xii. p. 307- 
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relations of that country with the United States." This 
treaty, the Dutch admiral Verhuel was obliged to sign with 
M. de Champagny. It was the preliminary step to the abdi- 
cation of Louis, an event, indeed, that followed a few months 
after, but the king of Holland, in consenting to the sacrifices 
required by this instrument, doubtless hoped to preserve the 
independence of a people to whom he was evidently attached, 
and over whom very much against his inclination, he had been 
appointed to reign. Louis in his own hand made observations 
on the different provisions of this treaty. They have been 
preserved, and have since been published in a manner, that 
leaves no doubt of their authenticity. Id regard to the 10th 
article just quoted, he remarks, " I expect from the justice 
of the Emperor that he will express his intentions in a differ* 
ent way as it respects this property. I think it should be 
treated as property under similar circumstances has been in 
Spain and Naples, and that the same date should be assigned 
for the application of the article."* This arrangement would 
have placed the property in depot subject to future examina- 
tion and decision. It has, at least, the semblance of fair- 
ness. The proposition was free from the licentious, unsparing 
injustice of the original article. The independence and up- 
right intentions of Louis in this affair, deserve to be mentioned 
with applause, a compliment equally due to his undeviating 
good treatment of American commerce. But, in reality, we 
believe this would have been but a milder and less expedi- 
tious mode of transferring this American property to the 
imperial treasury. It amounts to little more than changing 
the phrase. The history of the claims of this country on the 
Dutch government does not differ in principle from that on 
Spain or Xaptes. 

* In a letter of December 1^09, Napoleon Kty» to Louis, "You 
kave received ia the pons oC Holland eTCty Amertcan veMwl, rejcetMl 
tram my harbours, that pteMnietl itjelf to you." Oocuments nut la 
HoDaodp, vol. lit. 
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CHAPTER VII. 

TREATY OF '83 WITH SWEDEN. 

Sweden^ only power that voluntarily offered its friendthip to Cangreu 
of confederation — Ab applications specially made to Northern Paw" 
ers in early part of vrar — JVf. de Creutz offered in '82 to make a 
treaty — Treaty of Paris of '83 — Provisions sisnilar to that of 
Netherlands — No minister till 1813— Af. de Kantzow — Jonathan 
Russell of Massachusetts — Demand for property confiscated at StraU 
sund — Relations friendly with Sweden. 

Sweden is the only power in Europe that voluntarily offered 
its friendship to the United States. Without being solicited, 
proposals were made for a treaty before the independence of 
the colonies was even recognized by Great Britain. A gene- 
ral authority was given to the commissioners abroad, Frank- 
lin, Adams, Jay, and Laurens to conclude treaties of amity and 
commerce, but in the early part of the revolution war 
Congress did not direct applications specially to be made to 
any of the northern powers. And most of the other courts, 
to whom agents were sent, either refused to receive them, or 
contrived, under some pretext or other, to avoid all appearance 
of giving aid or countenance to the American confederacy. 
This caution or indifference cannot be matter of censure or 
surprise. Few European courts probably thought, at the 
commencement of the revolution, that the colonies could 
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prevail ; few choose to take the rJsk of involving themselves 
in a maritime war with England. Weakness and subjection 
were then naturally associated with the name of colonies. 

The conduct of Sweden was marked with great frankness, 
and with a very friendly character. The United States could 
not expect much aid from that country, or suppose that her 
example could have a great deal of influence on otlier nations. 
But it was highly gratifying that a state renowned as Sweden 
always has been, for the brarery and love of independence of 
her people, should manifest so great a sympathy in the arduous 
struggles for liberty of a distant country. The proposal for 
a treaty was entirely unsought for on the part of America. 
The only account we jiossess of the transaction, is in one ol" 
the letters of Dr. Franklin. The Swedish minister at Paris, 
the Count de Creutz, called on him towards tlie end of June 

1782, by tlie direction of his sovereign, Gustavus III., to 
enquire, if he was furnished with the necessary powers to 
conclude a treaty with Sweden. In the course of the conver- 
sation he remarked, " that it was a pleasure to him to think, 
and lie hoped it would be remembered, that Sweden was the first 
power in Europe, which had voluntarily offered its friendship 
to the United States without being solicited." Dr. Franklin 
communicated the application of the Swedish envoy to Con- 
gress, and instructions were shortly after sent him to agree on 
a treaty. The treaty was concluded at Paris on the 3d Aprif 

1783, by Dr. Franklin with the Count Gustavus Philip dc 
Creutz. Its provisions resemble those of the others made with 
the powers of Europe at that time.* 

This is the only treaty made with that country till 1818, 
but the most friendly relations have, however, been always 
maintained. The direct commerce to Sweden has been quite 

* The origiual treaty, consisting of 27 articles, to which five sepa- 
rate articles were added l}ic same day, was limited la fifteen years. 
For its provisions and details we refer particularly to tiie treaty made 
with the Netherlands, ireaied of in the last chapter. We spare the 

reader arepeiition ofihe urticle?- 
20 
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inconsiderable, though during the commercial restrictions in 
Europe, :.: lar;:c amount of property was cleared for Swedish, 
ports. The trade with the Swcdij;h West India Islands has 
been greater than in ordinary times, but this has been nomi- 
nally increased by employing Swedish neutral ports for the 
purpose of intercourse with the British West Indies. This 
couniry had no minister at tlie Court of Stockholm till 1814, 
although Sweden was represented in the United States during 
a short time in 1 SI 3 by M. de Kantzow, a minister plenipo- 
tentiary, who was soon withdrawn ; and the intercourse has 
been kept up by Charges d'Affaires. In the beginning of 1814, 
Jonathan Russell, of Massachusetts, was appointed minister to 
the Court of Sweden; and in the autumn of 181G he became 
engaged in a correspondence with the Swedish minister, 
Count d'Engerstron,* concerning a sequestration of some Ame- 
rican property. The French being in possession of Stralsund, 
in Pomerania in 1810, placed this property at the disposition 
of Sweden, for whose benefit it was ultimately sold for about, 
we believe, 151,000 rix dollars currency of that country. 
Mr. Russell claimed an indemnity, to which this country was 
obviously entitled, but his demands were evaded or resisted 
in the same way that so many others have been by the Euro- 
pean governments since the changes of 1814 and 1815. 

During the commercial restrictions in our country, and 
in Europe, a great amount of property was shipped for 
Swedish ports, and many of our vessels sought protection 
there. When the passages leading into the Baltic were vexed 
to such a degree by French and Danish privateers, this pro- 
perty and the rights of these neutrals were respected. Though 
the Swedish territory runs along the Sound, we are not aware 
that any instance exists of illegal or oppressive conduct 
towards American vessels. From her comparatively remote 
situation, Sweden was less under the control of France during 

* We give the spelling of this name of the flcspatch. It is given 
in Sf.hoell differently, (UEngstroem. 
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the restrictions on commerce than, perhaps, any other power 
on the continent. She was at war with that country from 
1805 to 1810, when she was compelled to accede to the conti- 
nental system, though on account of the nature of her western 
coast, it was, never, in reality enforced. But in the beginning 
of 1812, French troops occupied Swedish Pomerania, and 
shortly after, Sweden joined the coalition of England and 
Russia against Napoleon ; so that, in fact, the commerce of 
the United States with Sweden was scarcely at all interrupted 
except by the acts of our own government, during the eight 
years that preceded the downfall of the French Emperor. 
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CHAPTER VIII. 



TREATY OF 1783 WITH GREAT BRITAIN. 

Lord North attempts a Peace — America early conquered eroery thing 
she ioi^ht — Members of Parliament see Franklin prvoately — Minis- 
try^ as well as opposition against acknowledgment of Independence 
'^Lord Chatham speaks against it — Mediation of European courts 
— Unsuccessful — Austria and Russia not in faoour of Independence 
— General Conway"* s resolution — Decides the question of War — JVVw 
Ministry — Oswald and Chrenville sent to Paris — J^ot qfficiaUy — 
Failed — Shelbume^s Administration — Oswald instructed to acknow- 
ledge the Independence — Adams^ Franklin^ Jay, Laurens^ and Jef- 
ferson authorized to treat — Meet at Paris — Difficulty as to loyalists 
— Make a compromise through violation of instructions — Conclude 
a Treaty — Boundaries — Fisheries — Agreed to Treaty without con- 
sulting France — Violation of Instructions — Explained — France and 
Spain desirous of Fisheries and Western Country — Treaty honouror 
hie and fccvourable to America — Unpopular in England — Ministry 
in minority on first division-^JVecesAiry sacrifice. 

The war, that led to the independence of the American co- 
lonies, began in 1775. The fatal celebrity, of having com- 
menced hostilities, belongs to the administration, of which 
Lord North was first lord of the treasury, though the origin of 
the dispute may be traced to an earlier period in English his- 
tory. For nearly four years, this administration had success- 
fully withstood the accumulated disasters of the war abroad; 
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and at home, tliey had resisted with equal good fortune all tlie 
efforts of an opposition, as powerful by its talents, aa any that 
had appeared since the days of Sir Robert Walpole. From 
November '74, to February '78, we find the ministry engaged 
in more than fifty angry, protracted debates, on topics direct- 
ly connected with America ; for no subject liad, till that time, 
attracted so much of the attention of the British Parliament, 
or of the civilized world. But there is little variety in the 
progress, and none in the result of these different propositions. 
When we have read tiie debate on the memorable provision- 
al act of Lord Chatham in the Lords, or the still more cele- 
brated resolutions of Mr, Burke for conciliation with Ameri- 
ca, in the House of Commons, both made in the early part of 
the contest, we have little to learn either of the manner, in 
which motionswere ti:eated,or of the fate to which they were 
consigned. Thus matters stood till the beginning of the year 
'78. At that time a very unfavourable chajige took place in 
American affairs, and in the tone of the British ministry; — 
Burgoyne had surrendered ; and an alliance was formed with 
France. One other act, the capture of Cornwallis, complet- 
ed, as far aa England was concerned, the revolution. The 
administration at this period made a decided effort for peace, 
and, in that point of view, an account of the business properly 
belongs to this work. In the month of February of the same 
year, Lord North, as unexpectedly to his friends as his ene- 
mies, suddenly developed a plan, entirely matured, of aban- 
doning the principles upon which he had heretofore conduct- 
ed the affairs of tlie colonies in North America. In introdu- 
cing what were called his "conciliatory propositions" into 
the House of Commons, lie declared it to be the intention of 
■ government to send a commission to America, to treat with 
the Congress, to grant pardons and immunities, to restore to 
the colonies their ancient charters, to exempt them from tax- 
ation, and not to require theiVi to renounce their independence, 
till the treaty had been ratified by the king and parliament. — 
A writer of the day observes: — 
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"A dull melancholy silence succeeded to the speech made by 
Lord North on this occasion. It had been heard with profound at- 
tention, but without a single mark of approbation to any part from 
any description of men, or any particular man in the house. As- 
tonishment, dejection and fear overclouded the whole assembly. 
Although the minister had declared that the sentiments he express- 
ed that day, had been those which he always entertained, it is 
certain that few or none had understood him in that manner ; and 
he had been represented to the nation at large as the person in it 
the most tenacious of those parliamentary rights, wliich he now 
proposed to resign, and the most remote from the submissions 
which he now proposed to make."' 

Mr. Fox, who followed Lord North in the debate, congra- 
tulated the public on the conversion of tlie minister, and his 
own party on having gained so powerful an auxiliary. These 
terms, in fact, contained all the stipulations the first Congress, 
assembled in Philadelphia in '74, proposed to accomplish. 
America had, in reality, conquered at this early day every 
thing for which she originally took up arms. The declara- 
tion of Congress, of July 4th, '76, constituted no part of the 
original requisitions or grievances of this country, for the 
war, in the outset, was certainly not undertaken for indepen- 
dence. 

It appears, also, that propositions were made about this 
time to Dr. Franklin, the American commissioner, by Mr. 
William Pultney, a member of parliament, w^ho saw him at 
Paris, under the assumed name of Williams. The terms did 
not differ from those with which Lord North proposed to in- 
vest the commissioners. Another member of parliament, a 
Mr. Chapman, had a conversation with Dr. Franklin on the 
same subject. This gentleman was at great pains to collect 
information touching a peace ; and he made such proposals, 
in relation to independence and commercial privileges, as 
were then fashionable in England. The American commis- 
sioners in Europe, at that period, had no power to treat with 
Great Britain ; but Dr. Franklin informed Mr. Pultney, that, 
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in his opinion, America would not make a peace in which her 
independence was not formally recognized. 

England was anxious to separate the colonies from France, 
and to re-establish her dominion over them. But there were 
few people in that country in '78, disposed entirely to resign 
the control of her ancient possessions. The ministry had re- 
solved never to acknowledge the celebrated act of the Ameri- 
can Congress of July '76. From every other opinion and re- 
solution they had been gradually driven by the goadings of 
the opposition, and calamities of every . description in the 
course of the war. Peace the Americans could have had at 
any moment after '78 ; — every grievance would have been re- 
dressed; — the mother country required no other condition 
from the colonies, than that they should subject themselves 
to the navigation act, or should enter into such commercial 
arrangements, as would have given to the trade of Great Bri- 
tain superior advantages to that of other nations. The power 
of parliament was decreed absolute and unlimited, but the 
government was willing to consign, in a treaty, limitations and 
exceptions to it in favour of America. But the declaration of 
independence added a new feature to the war ; it compressed 
the dispute within very narrow limits, and reduced it to a very 
simple proposition. The intricate questions of taxation and 
representation, of internal and external taxation, of regulating 
commerce and of raising revenue, of admitting the preroga- 
tive of the crown, but denying the supremacy of parliament, 
questions somewhat metaphysical and not always perfectly 
distinct in their application, were absorbed by the vast stipu- 
lation of independence. This was the only basis on which 
America, at the period when the commission was appointed, 
would treat for peace. But the mother country was not yet 
prepared for that concession, nor did the ministry exist, that 
would have had the courage to have submitted to that act of 
humiliation. Lord Chatham, himself, declared in debate, in 
December '77, that he was an avowed enemy to American in- 
dependence. He contended for a whig connexion between 
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the two countries, " foanded in a constitutional dependence 
and subordination." This sentiment was generally entertain- 
ed even by many of the leading members of the opposition. 
It was an opinion, to which Lord Chatham as often alluded in 
his later speeches on the American question, as he had done 
to the supremacy of parliament in his earlier ones : — 

" My Lorda," he said in his last speech, on the 7th April '78, " I 
rejoice that the grave has not closed upon me, that I am still alive 
to lift up my voice against the dismemberment of this ancient and 
most noble monarchy. Pressed down as I am by the hand oriDfir-- 
mily, I am httle able to assist my country in this most perilous con- 
juncture ; but, my lords, while I have sense and memory, 1 will 
never consent to deprive the royal offepring of the house of Bruns- 
wick, the heirs of the Princess Sophia, of their fairest inbcrilaDcc. 
Where is the man, that will dare to advise such a measure. My 
lords, his majesty succeeded to an empire as great in extent, as its 
reputation was unsullied. Shall we tarnish the lustre of this nation 
by an ignominious aorrender of its rights and fairest possessions ? 
Shall this great kingdom, that has survived, whole and entire, the 
Danish depredations, the Scottish inroads, and the Norman con- 
quest, that has stood the threatened invasion of the Spanish arma* 
da, now fall prostrate before the house of Bourbon ? Surely, my 
lords, this nation is no longer what it was ! Shall such a people, 
that, seventeen years ago, was (he terror of the world, now stoop 
so low as to tell its ancient inveterate enemy, — take all we have, ■ 
only give us peace ? It is impossible." | 

Indeed, a motion made in the House of Commons by Mr. 1 
Powys, in April '78, to authorize the commissioners, employ- 
ed to treat with America, to declare the independence of 
that country, though supported by Mr, Fox and Mr. Burke, 
seems to have been generally discountenanced, and was finally 
rejected without a division. Commissioners were, however, 
appointed under Lord North's act, who proceeded to Ameri- 
ca, but the Congress refused to treat with them. 

This is the first and only attempt, of which any traces now 
remain, made by Lord North's administration for a. cessation 
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of hostilities. They held to the terms, proposed in the com- 
miasion of February '78, with a zeal and resolution, that 
finally proved fatal to them. Some interest may be attached te 
the first sincere endeavour of the mother country to conclude 
a peace with the United States. This effort, it is true, was not 
accompanied with the least success, nor can it in any way be 
connected with the treaty of '83. But it belongs to the diploma- 
lic history of the period, and it is worthy of attention as illus- 
trating the decided progress the "rebellion in the Massachu- 
setts," as the first lord of the treasury was in the habit of call- 
ing it, had already made in the course of four years. It will 
not escape observation, that these terms, if embraced, sub- 
stantially amounted to independence, or very speedily must 
have resulted in that state of things. 

In '81 a proposition was made by the imperial courts of 
Kussia and Austria, to arrange in a Congress, under their me^ 
diation, the terms of a general peace. This business occupied 
the attention of the European courts during several months. 
France, never satisfied with the manner in which America on 
her part conducted the war, probably disappointed in the ad- 
vantages she expected to reap from the contest, and already 
embarrassed to a great degree in her own finances, was anxious 
in the extreme for peace, and took great pains to render the 
mediation eifectual. France behaved with good faith on this 
occasion. Though, separate from the determination of the 
English government, not to bring the affair of her colonies 
before a European Congress, (a process attempted in our time 
with equal ill success in reference to another part of the Ameri- 
can continent) insuperable difliculties arose in relation to the 
terms that should serve as the basis of the mediation, and the 
manner in which the representatives of America should appear. 
We shall not extract the articles of mediation offered by the im- 
perial courts, as they merely propose in the usual form to guar- 
antee a general pacification. But the terms were obviously in- 
admissible, as the independence of the United States was not 
made the basis of the mediation. Austria and Russia were 
not much disposed to acknowledge at that time the indepen- 
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(Icnce. — An extract of a letter from Ihe Marquis de Verac, 
French Minister at St. Petersburg, to Mr. Dana, American 
Commissioner, who had consulted him on the propriety of 
making known the credentials with which he was intrusti 
for that court, will leave tittle doubt on that head. The da) 
of the letter is Sept. 1781 :— 

'^The mediating oourU understand by this (the articles) that 
yoar depuliesshull treat singly with the English ministers, as they 
linve alrtady (rented in Amcricti with Ihe cnmmiesloDers in 1778. 
Tlial the conclusion of Ihoir nejoliatioii shall teach the other 
powers, upon what fooling; they are lo be regarded, and Ihal their 
public character shall be ackDowledged without difficulty /i 
iiwmenl when the English, ihemiehiei^ ihall no longer oppose il. It is 
the design of the mediating powers to avoid committing Ihemselvei, 
by acknowledging the independeoce of Ihe United Slates, till En- 
gland herself shall have pronounced such an acknowledgment." 

It will not be necessary to follow Lord North's administra- 
tion through the various debates, that took place from the 
time of his conciliatory bills to the fatal resolution moved by 
General Conway in Feb. '82. During that interval the revo- 
lution made no progress in Parliament. The opposition did 
not gain a man from the ministry for three years ; on the con- 
trary, they appear to have been convinced, that the question 
of peace or war, however much discussed in Parliament, was 
not there to be decided, America, itself, was the scene of 
action ; and the event proved that, in that country, the time 
and terms of the treaty were to be dictated. Either the 
death of Lord Chatham had chilled and enfeebled the ardour 
and strength of opposition, or the indignation of the nation 
was roused at the alliance of the United States with their an- 
cient enemy. It was said by a person, who interested him- 
self infinitely in the concerns of America at that time, "that 
England would fight for a straw to the last man and the last 
shilling, rather than be dictated to by France." One party, 
perhaps, was desperate and indifTerent, and the other exhaust- 
fd, ftnd disgusted. At least, il is certain that, till the capture 
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liord CornwaUia, less interest had been manifested for lite 
atlurs and fate of the colonies from the winter of '79 to that 
of 'S3 than in the preceding years. 

We shall now recite, with some detail, the circumstances, 
that immediately preceded and attended the celebrated peace 
by which the independence of this country was acknowledged 
Tiiis is the first effort in history of a proud and powerful go- 
verrmient to meet, in negotiation, revolted and aspiring colo- 
nies. And we may add, the first instance where a parent 
state has proposed and consented to arrange, in a solemn in- 
strument, even after a bloody contest, IJie terms of a solid and 
sincere reparation — to create, by the simple process of a trea- 
ty, made in the usual forms, another great and independent 
nation; — an event probably as unexpected to the European 
courts, as was the discovery of the continent, where that na- 
tion was founded, and from which it took its name. A new 
state was added to the civilized family of mankind witli ago- 
vernment organized and administered upon a plan, unknown 
and undreamt of either in history or speculation, the model 
and the original of those civil and political institutions, now 
covering the vast continent of North and South America. 

Very little change had taken place in the composition of 
the ministry since the commencement of hostilities ; but to- 
wards the close of the war, a diversity of opinion existed on 
the subject of independence. Lord North was probably satis- 
fied that it could not be withheld. His speeches betray the 
unsettled state of his mind — the agony of a minister strug- 
gling to disguise or repress opinions, it was both his duty and 
his desire not to entertain or CTpress, but which were rapidly 
forcing themselves upon his conviction. On the other hand, 
Lord George Germaine declared, in the very last debate, that, 
sooner than acknowledge the independence, he would retire 
from the ministry. And Mr. Dundas went even so far as to 
say, that the person, who should propose an avowal of it 
would be guilty of a crime little short of high treason. No 
peace could be expected from this administrtttion. They 
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jnaintaincd their places upon the simple tenure of not 
scribing to the single condition on which a peace could be 
made ; and while a prospect remained of regaining the colo- 
nisB, the great majorities, with which the ministry began the 
war, remained faithful to them. The 22d February '32, Ge- 
neral Conway made a first motion in the commons for putting 
an end to the American war. This motion, after a debate 
that lasted til! 2 o'clock in the morning, was lost by the majori- 
ty of a single vote, 193 to 194. As the question had been de- 
cided by so slight a majority, Mr. Fox immediately gave no- 
tice, that the motion would be shortly renewed. According- 
ly, on the 27th of the same month, a motion similar in sub- 
stance was made by tlie same member, and at a very late 
hour this resolution was adopted by a vote of 234 to 215, mi- 
nisters being left in a minority of 10. The administration 
had sutfered itself to be conquered in America; but the tri- 
umph of its adversaries at home was a tardy and faint one. 
The House of Commons relinquished the contest with evident 
reluctance. Indeed, we shall shortly see, that these votes did 
not at all indicate the feelings of that body on the subject of 
independence, and that a portion of the members stiil be- 
lieved the colonies wonid be re-annexed to the empire. Lord 
North was abandoned, because it was out of the question to 
continue the war ; but this did not necessarily lead, in the 
minds of all, to the further immediate consequence — the ac- 
knowledgment of independence. The next Cabinet, even 
formed as it was on the ruins of the war ministry, refused to 
recognize the act of July '76. It was dissolved partly on ac- 
count of this circu;nstance, and partly on account of the death 
of the Marquis of Rockingham. Mr. Fox, one of the Secre- 
taries of State, withdrew when it was ascertained that a prin- 
cipal condition on which it had been composed, the indepen- 
dence of America, was disavowed by a majority of the Cabi- 
net. It would not be, therefore, quite correct to say, that the 
vote of February 27th, though it settled, as far as England 
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was concerned, the question of war, decided, in the same view, 
that of independence. 

Towards the end of March, '82, the new adminiatralion was 
formed. It was called the Rockingham, from the name of the 
nobleman at the bead of it. Mr. Fox and Lord Shelburne 
were the principal Secretaries of State. 

In the beginning of April, Lord Shetburne sent Mr. Oswald 
to Paris to meet Dr. Franklin, then the only commissioner 
there, in a character partly official, but principajly for the 
purpose of obtaining Information. He was not authorized to 
propose terms of peace, though he intimated that the inde- 
pendence of the colonies would be agreed to. We find, how- 
ever, this suggestion clogged with a condition, that England 
should be placed by France in the state of 1763. Mr. Oswald 
made one or two journeys between Paris and London, but 
nothing was accomplished. In April Mr. Gvenville was sent 
by Mr. Fox to Paris, When he first arrived, it was supposed 
he was to engage in a negotiation for a general peace. He 
had various conversations with Dr. Franklin and M. de Ver- 
gennes ; but, when his powers were produced, they were very 
full in regard to France, but contained no mention of the 
I allies. He said, his power was a copy of an official form in 
the office, and that America was doubtless omitted by acci- 
dent. His instructions from Mr. Fov directed him to acknow- 
ledge the independence, previous to the commencement of 
a treaty. 

The British ministry, though soon dissolved by the death of 
the Marquis of Rockjngham, were early distracted by a want 
of unanimity, and early lost the confidence of the people. 
The negotiation with America during May and June made no 
progress. Mr. Oswald was the agent of Lord Shelburne, 
known to be opposed to the acknowledgment, and Mr. Gren- 
ville, of Mr. Fo.x. This ministry had been forced upon the 
king by a vote of the House of Commons, The hopes of 
regaining America were again excited by the decisive victory 
of Lord Rodney in the West Indies, and the unexpected sue- 
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cesses of Sir Eyre Coote against Hyder Ali in the East ; 
and, if credit may be given to the reports of the day, the 
government looked forward with some confidence to the 
making a separate peace with Congress by means of Sir Guy 
Carleton, who had been appointed to tl.*e command of the 
forces in North America. Those circumstances combined to 
render this attempt at peace abortive. The American com- 
missioners were at this time entirely in despair. Mr. Adams, 
writing from the Hague, June 13, '82, observes, '^ I cannot see 
a probability that the English will ever make peace, until 
their finances are ruined, and such distress brought upon 
them, as will work up their parties into a civil war." 

It was not till September of the same year, under Lord 
Shelburne's administration, formed upon the dissolution of the 
Rockingham, that the British government took a decisive and 
sincere step to make peace, and authorized their conunis- 
sioner, Mr. Oswald, at Paris, to acknowledge the independence 
of the colonies. The following are tlie words of this instruc- 
tion: — 

^^ Id case you find the American commissioners are not at libertjr 
to treat on any terms short of independence, you are to declare to 
them, that you have authority to make that concession. Our 
4irdent wish for peace disposing us to purchase it at the price of 
conceding the complete independence of the thirteen colonies, viz. : 
New-Hampshire, Massachusetts Bay, Rhode Island, Connecticut, 
New-York, New-Jersey, Pennsylvania, the three lower conntlet 
in Delaware, Maryland, Virginia, North Carolina, South Carolina, 
and Georgia in North America.^' 

This is the first instruction given by the British Ministry 
in which it was proposed to recognize the celebrated act of 
July 4th, 1776. A great and immediate progress was now 
made in the preliminaries. We have hitherto confined this 
relation entirely to the proceedings of the British government; 
for it always depended upon England to make peace. Ame- 
rica could not bo desirous of continuing the war ; but she hi|d 
declared her independence, and was able to maintain it. 
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There were, tliereforc, only two condittonB upon which she 
could consent to a cessation of hostilities ; cither that the 
king's fleets ami armies should be withdrawn, or the indepen- 
dence recognized. As early as August '79, Congress prepar- 
ed a draft of lu^^tructions, and, in ^September following, ap- 
pointed John Adams, of Massachusetts, a commiBsioiier to 
make a treaty of peace, with subsequent instructions to con- 
clude one of commerce with Great Britain. The commis- 
Eioner was particularly directed to make it, "a preliminary 
article to every negotiation, that Great Britain shall agree to 
treat with the United States as sovereign, free, and indepen- 
dent." Mr, Adams went without delay to Europe, being 
subsequently appointed to the Hague. But he was not 
authorized to make propositions to the court of St. James, and 
there is no ground for believing that America, at any time, 
during the war, and after the act of July '76, made any 
attempt at negotiation, either directly or by means of her 
allies- At the period of the interviews of Mr. Pultney with 
Dr. Franklin at Paris, Congress had neither appointed a com- 
missioner nor prepared instructions. Wc have not been able, 
in the secret journals of Congress, to discover the slightest inti- 
mation of a desire to abandon the ground of the instructions 
of August, '79. America at all times rejected with great 
emphasis even the project of a short truce. This was consi- 
dered highly dangerous to the liberties of the country, though 
a favourite notion with many of her best friends in England. 
In the instructions of October, '80, and of June, '81, the same 
direction is inserted in relation to the acknowledgment. The 
commission, under which the preliminaries of the treaty were 
actually concluded, was issi.ed by Congress in June '91. 

It empowered "Joha Adams, Benjamin Franklin, John Jay, 
Henry Laurens, and Thomas Jeil'ersoo, or the majorilj of them, or 
such of them as may assemble, oi \o case of the deuth, absence, 
indisposilion, or other impedimeot of the others, to any one of 
them, full power and authority, general and special commission to 
repair to such place, as may be fixed upon for opening the tiegn- 
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tiatioDs for peace, aod there far as, and in oar oame, to confer, 
treat, agree, and conclude with the ambassadors, commbsioners, 
and pleDijjolentiaries of the princes and stales, wrhom it may con- 
cern, vested with equal powers, relaiing to the establishmeDl of 
I peace, and ivb»lM>ever eball be agreed and concluded for na, and ia 
name, to si^o, iind ibereupnn make a treaty or trealiea, and to 
tmnsact everj thing ibat may be neceHary for completing, secur- 
ing and slrengthenin^ the great work of pacification, in as ample 
Torm, and nith the same eSecl, as if vre were personally preseol 
and acted therein.'' 

All the commissioners, except Mr. Jefferson, were pre- 
sent during the discussions, being in Europe at the time th© 
meeting was appointed. Mr. Jefferson was in America, and. 
did not leave it, as a report reached the government that 
the preliminaries were already signed. Mr. OswaJd's com- 
mission in proper form was not. issued till the 21st of Septem- 
ber. Some delay had taken place in consequence of objec- 
tions made by the American commissioners to the style, by 
which the United States were designated. The true and pro- 
per appelialion of this country was omitted, the denomination 
of " colonies" being employed. But the American envoys 
refused to proceed in the business until a commission, giving 
to the United States their public and diplomatic name, was 
sent to Mr. Oswald. This appellation was the thirteen United 
States of America. 

There were two subjects that created difficulty and great^ 
irritation: the fisheries, and compensation to the loyalists' 
and refugees. The last point threatened at one time to put 
an end to the negotiation. As to the independence, the 
French minister appeared to attach less importance to a for- 
mal recognition than the American commissioners. M. -^ 
de Vergennes thought the first commission of Mr. Oswald, 
sufficient ; he did not think it necessary America should insistt 
on a formal acknowledgment. We have intimations of thi5=^ 
disposition as early as July '7<', in tlie communication of Mc— 
Gerard, the French minister to CoDgw™ 
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of that gentleman in this country was supposed to be owing 
to the steps he took to induce Congress to renounce the idea 
of a formal recognition, together with the right of the fisheries, 
and the boundaries of the Mississippi. 

The American loyalists or refugees, prolonged the war 
I by the ill founded accounts they gave the ministers respecting 
the state of parties in America. Indeed, if the British cabi- 
net had been less under the influence of those unfortunate 
I individuals than of their own officers, the disastrous contest 
f with the colonies would certainly have terminated at an ear- 
" lier period. It is a remarkable fact that the principal mili- 
;' tary men, who returned from America, such as General Bur- 
! goyne, Lord CornwaDis, Sir Wm. Howe, and Sir Henry 
' Clinton, expressed opinions unfavourable to a continuation of 
' the war. Whether the loyalists had taken arms against the 

! United States from an honourable attachment to the mother 
country, or from interested motives, could not, and ought not, 
to affect the question. In considering this subject, it is im- 
possible to go back to the original proposition, whether the 
S parent state or colonies first violated the social compact that 
held them together, because that is really the point which led 
I to the war and terminated in the independence. Neither does 
it signify that the war did not first begin on the part of the 
colonies for independence. Repeated and aggravated injus- 
tice fully warranted that last step, if the first measures of the 
[ people and of Congress could be justified. The loyalists 
had had the misfortune, or ill luck, to join a cause that had 
failed. Justice did not require that tlie victorious party 
should make them an indemnity. On the other hand, if the 
mother country had recovered the government of the colo- 
aiies, the loyalists would have received an abundant reward, 
loth of wealth and honours. All humane persons might 
Iiave felt compassion for their deplorable condition. They 
"m-vere objects of pity ; they had lost their country and their 
Toperty, But at the conclusion of the revolution war, the 
government was not in a condition to extend gra- 
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tuitously bounties to foreigners, as at this time the loyalists 
had unhappily, for themselves, become. It could not pay 
oven its own oflicers and soldiers, much less its numerous 
citizens who had suffered such great losses by the desolations 
of the enemy. Again, '^ a constitutional" difficulty presented 
itself. The estates of the loyalists had been confiscated 
by the acts of the states, and in numerous instances, had passed 
by the usual legal transfers into the hands of various indivi- 
duals. Congress was not invested by the articles of the 
rinion with any power over these local and domestic acts- 
It was a matter exclusively reserved to the internal polity of 
the states themselves. The British insisted with great earnest- 
uoss, tliat full indemnity should be provided for the whole 
body of loyalists. They were at the pains of sending aa 
under Secretary of State, Mr. Strachey, to Paris, to urge this 
point. But he made no impression upon the American com* 
niissioners. The instruction of the government issued Octo- 
l>or ISth, ITdOy was precise and positive. 

^^ That with respect to those persons, who have either abandoo- 
eU or been banished from any of the United States, since the com- 
mencement of the war, he is to make do stipulations whatsoever. 
for their re-admittance, and, as to an equivalent for their property, 
he may attend to propositions on that subject only on a reciprocal 
f tipulation tint Great Britain will make full compensation for all 
the wanton destruction which the subjects of that nation have conb 
mltted on the property of the citizens of the United States.^ 

This obstacle delayed the negotiation ; and« at one time, 
,£^r^ai appn^hcn$ion$ were frit, that the objection would be 
&taK The ministry, some time after, in a debate on the pio- 
visicMial lurticle^i, docIan^d« the business had come to such a 
)VBu<s^ thai the ginvmment had the alternative of continoiDg 
the war« or of ahainloning the lovalists. While the articles 
of thct pi\>xi«iona) tr^^atv w^^re under di<^^ussk«i« Great Britain 
was siUl in pos^ie^vvai of Ncw-Yoik. CbarSes^toa, P^enobscot, 
Rhodo-Ij;hnd^ IVUvMt^ and the fi^^iies ; and the SQiresder of 
ihi^:^ |4;iice<$ attil ti$ht^ wa$ made a conditioa <Qif c^QoipeDa- 



lion lo her American subjects. This wss a very Iroublesimio 
[ demand ; but at this difficult crisis, a compromise was effect- 
ed, in itself, perhaps, Httle more than nominal, considering 
the relation of the confederation to the independent states 
that composed it. This arrangement will be found in the 5th 
article of the treaty. The commissioners were satisfied that 
a treaty was impracticable, without some arrangement re- 
specting the loyalists, though the article is an undoubted de- 
partuiefrom their instructions. Congress, however, ratified 
tiie whole instrument, by an unanimous vote. 

The provisional treaty was signed at Paris, the 30th Novem- 
ber, 1782, — on the part of America, by Messrs. Franklin, 
Adams, Laurens and Jay, — and, on the part of Great Britain, 
by Mr. Richard Oswald, Lord Shelbume being still at the 
head of affairs in that country. The preliminary articles, be- 
ing ratified, within the terra specified, by the respective go- 
■| Terments, the definitive treaty of peace, substantially a copy 
|| of the/jranmona/ one, was signed, — for America, by Messrs ■ 
I Frankha, Adams and Jay, — and for England, by Mr. David 
Hartley, at Paris, the 3d September, 17Sa,* This treaty was 

* We insert in a note the importnut nrtlelps of tlie definitice trenlj, 

Willi a refereuce to the others. The bo u injuries, on tlie east, norlb and 

'I north-weat, are not entirely defined to this diiy, though in amicable 

progress :— 
' "Art. ]. His Britannic Majesty acknowledges the said United 
1 Slates, viz. New Hampshire, Maasachuselts Bay, Rhode Island and 
Providence Plantations, Connecticut, New York, New Jersey, Penn- 
sylvania, Delavtare, Maryland, Virginia, North Carolina, South Caro- 
Ilina, and Georgia, to be free, sovereign and independent states ; thai 
he treats with ibeni as such ; and for himself, his heirs and successors,, 
I relinquishes all claims to Ilie government, propriety, and territorial 

rights of the same, and every part thereof. 
I " Art. 2. And that all dispuiea which might arise in future, on the 
l| BObject of the boundaries of the said United States, may he prevented, 
■j it is hereby agreed and declared, that the following are an.d shall be 
I' iheir boimdaries, viz : — from Ihe nortli-west angle of Nova Scotia, viz, 
that angle which is formed by a line drawn due north from the source 
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unanimously ratified by Congress, on the I4lh of February, 
1784. And, on tbe same day, they unanimously issued a tc- 

of Bflint Croix river lo tlie highlandsi along ihc said biglilanils whicli 
divide those rivers that empty theniselves into llie river St. Lawrence, 
from those which fall into the Atlantic ocean, lo the north-westernmost 
hend of Connecticut river ; thence dowD along the middle of that ri- 
ver, to rhe fortj-fifth degree of north latitude ; from thence, by a line 
due west on said latitude, until it strikes the river Iroquois, orCatara- 
quy ; then cc along the middle ofsaidriver.into lake Ontario, through the 
njiJdleof said lake, until ilstrikes theoommunication by water between 
that lake and lake Erie ; tjience along the middle of aaid comrnunica- 
lion into lake Erie, through the middle of aaid lake, until it arrives at 
the water communication belweeii that lake and lake Huron ; thence 
along tbe middle of said water c«mmunicHiioD into tbe lake Huron ■ 
thence ihrough the middle of said lake to tbe water communication 
between ibat lake and lake Superior; thence through lake Superior, 
northward of the iales Royal and Phihpeaiix, to tbe Long Lake; tbcncc 
through the middle of the said Long Lake, and tbe water communics- 
tjon between it and the lake of tbe Woods, to the said lake of the 
Woodi ; thence through the said lake to the most north-western point 
thereof, — iind from thence on a due west course to tbe river Missis- 
eippi; thence by a line to be drawn along the nniddle of the said river 
Mississippi, until it sball intersect the northernmost part of the thirty- 
Jirst degree of north latitude. South, by a line to be drawn due east 
from the deicrnjjnatinn of the line last mentioned, in the latiinde of 
thirty *one degrees north of the equator, la the middle of the river Apa- 
lachicola, or Calahouche ; Ihencc along tbe middle thereof to its junc- 
tion with the Flint river ; tbence suaigbl to the head of St. Mary's 
river ; and thence down along the middle of St. Mary's river to the 
Atlantic ocean. East, by a line to be drawn along the middle of ibe 
river St. CroLt, from its mouth, in the bay of Fundy, to its source, and 
from its source, directly north, to the aforesaid highlands, which divide 
the rivers that fall into the Allantii- ocean from ihuae which fall iiito the 
river St. Lawrence: compreheoding nil islands within twenty leagues of 
any part of the shores of the United States; and lying between lines 
to be drawn due east front the points where the aforesaid botindaries 
between Nova Scotia on the one part, and East Florida on the other, 
shall respectively touch the bay of Fundy, and the Atlantic ocean;. 
excepting such islands as now are, or boretofore bove been, within the [ 
limits of the said province of Nova Scotia. 

"Art. a Itlsncreed. thallhe people of the United Stmes shall con- 



commendcition to tlie states in pursuance with the Rtipolations 
of the 5th article. Hustilities ceased, by proclamalion, in April 

tinuB to enjoy unmolested the right to lake fish of every kiad, on the 
Grand Bank, and on all the other banks of New round laud ; also, iti the 
gtilf of St. Lawreoce, and at ail other places in the sen, wlieru the in- 
habitants of both oountries used, at any time heretofore, lo fish ; and 
also, that the inbabitants of the United Slates shall have liberty to take- 
fish of every kind, on Biich part of ibe roast of Newfoundland as Bri- 
tish fishermen shall use ; (but not lo dry or cure the same on that isU 
and ;) and also on the coasts, bays, and creeks, of all other of bis Bri- 
tannic Majesty's dominions in America ; and that the American fish- 
ermen shall have liberty to dry and cure fish in any cf the unset- 
tled bays, liarbours, and creeks of Nova Scotia, Magdalen Islands, and 
Labrador, so long as the same shall remain unsettled ; but so soon as 
the same, or either of them elisll be settled, it shall not be lawful for 
the said fishermen to dry or cure fish at such settlement, without a 
previous agreement for that purpose, with the inhabitants, proprietors, 
or possessors of the ground. 

" Art. 4. It is agreed, that creditors on either side, shall meet with 
no lawfid impediment to the recovery of the full value, in sterling mo- 
ney, of all bona fide debts heretofore contracted. 

" Art. 5. Congress to recommend to the stales to provide for the 
restitution of confiscated estates, &c. Twelve months allowed lo cer- 
tain persons to endeavour lo recover their estates, &c. Congress to 
recommend to the slates a re-consideration of their laws concerning 
confiscations, &c. Persons having an interest in coiifilptted lands, to 
to meet with no lawful impediment in the prosecution of their just 
rights. 

" Art, 6. Confiscations and prosecutions to cease, &e. 

" Art. 7. Fu-ra and perpetual peace ; prisoners to be released j ne- 
groes not to bo carried away ; armies and fleets to be withdrawn ; ar- 
chives, records, &c. to l>o restored, &c. 

"Art. 8. The navigation of the river Mississippi, from its source to 
the ocean, shall forever remain free and open to the subjects of Great 
Britain, and the citizens of the United States. 

" Art. 9. In case it should so happen, that any pln^e or territory, 
belonging to Great Britain, or to the United States, shniild have beea 
conquered by ihe arms of either, from the other, before the arrival of 
the BEud provisional articles in America, — it is agreed, that the same 
Eliall be restored without difficulty, and without requiring any com- 
pensation." 



174 TJtEATT OF *83 WITH ENGLAND. 

of the preceding year. The British minister refused to insert 
an article into the treaty, on the subject of commerce. 

The boundary of the United States, established by this 
treaty was, with the exception of the north-west portion, pre- 
cisely in conformity with the instructions of Congress of 
August, '79. America succeeded to the territorial rights of 
the British king, a principle distinctly and publicly announ- 
ced, and of infinite value in subsequent negotiations with 
Spain. The instructions of '70, tvould have deprived this 
country of the use of lake Superior, whereas the treaty boun- 
dary included the navigation of all the lakes. A greater ex- 
tent of territory, also, fell into our hands. The English were 
desirous of holding all the territory described by the Quebec 
bill of '74. Canada, by that instrument, was bounded south 
by the Ohio, and thence, due west to the Mississippi. This 
boundary, of course, included all the lakes, the present states 
of Ohio, Indiana and Illinois, and the territory of Michigan^ 
and of the north-west. The Quebec bill was one of the 
grievances of which the colonies complained, and is alluded 
to in the declaration of independence. But this proposition 
was at once rejected. The British commissioner stipulated, 
with great care for the free navigation of the Mississippi. A 
very wrong es^mate appears to have been formed, by his go- 
vernment, or the value of this privilege. The English fur 
companies had hunting grounds about its source ; but its 
mouth was, at that time, in the possession of Spain, — ^and, 
from the 45th degree to the Gulf of Mexico, England did not 
own a foot-hold upon its banks. The navigation could have 
been valuable, only on the expectation of coming again into 
possession of West Florida ; though, by treaty, it still remain- 
ed in the hands of Spain. The English government seemed 
to have had hopes of this acquisition ; as a separate article, 
never communicated to France, was introduced into the pro- 
visional treaty, to meet that change of territorial right. But, 
according to appearances, in '82, the British might as well 
have stipulated for a right to navigate the Rhine, or Rhone. 
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Tie geography, about the Bources of the Mississippi, was lit- 
tle mtderstood in lliose days; and the stipulations, on this 
head, were inade in the dark by both parties. It is now as- 
certained, that the British boundaries of '?3 did not touch 
that river. They would, therefore, have had a right to have 
gone through the territories of the United Stiites. for the sti|)U- 
lation of navigation was an unconditional one. One remark na- 
turally forces itself upon us at this time. England and America 
divided, in this treaty, a vast e.xtent of territory, which, to say 
the least, was entirely unknown to both, and was inhabited 
by tribes of savages, certainly uncivilized, but independent, 
and who had never fallen under the dominion of either 
country. America preserved her original right in the fisheries, 
and such territorial rights as belonged by charter to the colo- 
nies. The north-west boundary was a matter of great embar- 
rassment ; but it is obvious, at once, that the proposition to 
bring the British boundary down to the Ohio, and to settle 
the loyalists in the Illinois, would have led to serious and im- 
mediate difficulties. 

We are not aware, that the right of any nafion to the 
fisheries was formally recognized, till the treaty of Utrecht, 
in 1713. The 13th article of this treaty eedad Newfound- 
land, with the adjacent islands, to Great Britain ; Cape Bre- 
ton, with the other islands situated in the mouth and in the 
gulf of St. Lawrence, together with the right of taking 
and curing fish on the coasts of Newfoundland, from Cape 
Bonavista, on the eastern side, to the northern extremity of 
,the island, and thence down the west coast to Point le 
Riche, were reserved to France. The treaty of Paris, of '63, 
made some alterations in this arrangement; though Newfound- 
land, itself, remained as in 17 13. But the French were re- 
stricted from fishing in the gulf of St. Lawrence, within three 
leagues of the British coasts, and fifteen of Cape Breton. They 
retained the small islands of St. Pierre and Miquelon, with 
the right of keeping a military post on them, Spain, by the 
16tU article of the same treaty, renounced, in favour of Great 
Britain, her right of fishing in the neighbourhood of New- 
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foui dland. It therefore happened, when the revolution war 
began, that tlie mrst vahiable fishing grounds and privileges 
were in the possession of England, and of her subjects in 
North America. 

Under the difierent charters defining the powers and extent 
of the New England colonies, or provinces, persons, bom is 
any of these governments, were declared to have all the rights 
and privileges of natural born subjects. A right of fishing 
on the coasts was particularly specified ; as well as to build 
all necessary stages, in places not occupied, for drying and 
curing fish. 

" II w!ii their birth-rierht, as British sabjects; it was their spe- 
cial right, as secured to them by charter; nnti the British Pariia- 
ment itself, coiild deprive them of it, ns they did, only by one of 
those acts which prftvnke'l and justified the declaration of iadppen* 
denoe. In March, '75, Parliament pa^^ed 'an hcI lo restrain the trade 
and -commerce of the provincesi of Massachusells Bay, and New 
Hrimpshire, and colnnies of Connecticut and Rhode Island, and Pro- 
vidence plantation, in North America, to Great Britain, Ireland, and 
the British islands in the West Indies ; and to prohibit such provin- 
ces and colonies from carrying on any fishery on ihe Banks of 
Newfoundland, and othpr places therein mentioned, under certaia 
conditions and limitations.' In moving: for leave to bring in this bill, 
Lord North ' supported his motion by declaring that, as the Ame- 
ricans had refused lo trade with this kjng'dom, it was but just that 
we should not suffer ihem lo trnde with any other nation. In par- 
ticidar, he said, that Ihe fishery on the Banks of Newfoundland, and 
the other banks, and all the others in America, was the undoubted 
right of Great Britain ; therefore we might dispose of them as we 
pleased. Thai, although the (wo houses had not declared all Mas- 
sachusetts Bay in rebellion, they had declared, that there is a re- 
bellion in that province. It was just, therefore, to deprive that 
province of its fisheries ' 

" In the debates upon (his bill, all the abilities and all the elo- 

if both parties, in the British Parliament, were called forth. 

On this bill, Mr. Charles Fox said, ' that the bill must have been 

calculated lo put an end to all that remaiaed of the legislative 
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Iborily of Grent Britain over America. Th»t it must lie iolcndcd 
to show to the colonies, that there was no one branch of supreme 
authority, which Parliament might not abuse in such a manner, as 
to render it reasonable to deny, and necessary to resist it.' Then, 
niler enumerating all their previous acts of oppression, he addeil, 
' but the British legislature is now to convince the Americans, that 
this power, thus used, may be made by f;ir ihe most oppressive, 
and worse than any of those they bid hitherto denied. He was 
quite satisfied, that the bill was meant for nothinu else, but to ex- 
asperate the colonies into open and direct rebellion.' Mr. Burke, 
pursuing the same idea, and enlarging upon it, applied to the mi- 
niatry, who brought forward the bill, the passage-from Macbeth, — 
' I am in blood 

Slept ill so far, that, should I wade no more, 

Returning were as tedious as go o'er.' 
He said, ' that the scheme was new, and unheard of, in any civi- 
lized nation, to preserve your authority by destroying your do' 
Dunions, It vras rather the idea of hostility between independent 
states; where one, not being able to conquer another, thinks to 
reduce its strength gradually, by destroying its trade, and cutting 
off its resources.' On the passage of the bill through the Mouse 
of Lords, there was a protest against il, signed by sixleen peers, 
among whom are the names of Rockingham, Camden, and Filz- 
^illiam. 

I. " The nature of the rights and liberties, consisted in the free 
participation in a fishery. That fishery, covering the bottom of 
the banks, which surround the island of Neivfoundland, the coasts 
of New England, Nova Scotia, the gulf of St. Litwrence, and La- 
brador, furnishes the richest treasure, and the most beneficent, that 
ocean pays to earth, on this terraqueous globe. By the pleasure 
of the Creator of earth and seas, it had been constituted, in its phy- 
sical nature, OVE fishery, extending, in the open seas around that 
island, to little less than five degrees of lalilude from the coast, 
spreading along the whole northern coast of Ibis continent, and in- 
sinuating itself into all the bays, creeks, and harbours, to the very 
borders of the shores. For the full enjoyment of an equal share 
in this fishery, it was necessary to have a nearly general access to 
every part of it. The habits of the game, which it pursues, being 
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■o far migmiory, that they were found, at different pencils, most 

itbuadiiat in difTerent placed ; sometimes populating; Ihe hanks, and 

at olhen Bwarmiog' close upon the shores. The laller portion of 

the fishery had, however, always been considered as the most va.- 

luuhle, ioasmuch ns it nfforded the meang of dryin;? and caring the 

lisb, immediately after Ihey were caught, nhich could not be ef- 

I'ected upon the hanks. By the law of nature, this fishery helonged 

f to the inhabitanla of the regions in Ihe neighbourhood of which it 

r wns situated. By the conventional law of Europe, il belonged to 

pllie European nations, which had formed settlements in thosa 

[jwgions. 

- '* The continuance of the fishing liberty was the great object 
Elbe article;* and the language of the article was accommodated 
l^tbe severance of the jurisdiction, which was consummated by the 
Lsame instrument. Il was cO'inslHntaneous with (he severance of 
Utbe jurisdiction itself; and was no more a grant from Great Britain, 
n ihe right acknowledged in the other part of the article,^ — or 
Ubao the independence of the United States, acknowledged in the first 
e. It was a continuance of possessions enjoyed before ; and, at 
I -tiic same moment, and by the same act, under which the United 
States acknowledged those coasts and shores as being under a fo> 
L^gn jurisdiction, Great Britain recognized the liberty of Ihe people 
L of the United States to use Ihem for purposes connected with the 
I. fisberies. As a possession, it was to be held by the people of the 
rUoited States, as it had been held before. It was not, like the lands 
L Jiartitioned out by the same treaty, a corporeal possession ; but, is 
L the technical language of Ihe English law, an incorporeal heredl- 
P lament, — and, in thitt of the civil law, a right of mere facully, ccm- 
E ^Bling in the power and liberty of exercising a trade, places, is 
K which it is esercised, being occupied only for Ihe purposes of Ihe 
K'triide. Now, the right or liberty to enjoy this possession, or t» 
I esercise this trade, could no more be alTecled or impaired by a de- 
t jiloration of war, than the right to the territory of the nation. The 
' iaterruptinn to the exercise of il, during the war, could no more 
effect the light, than the occupation, by the enemy of territory, 
■:ould affect Ibc right to that. The right (o territory could be lost 

■" See Treaty, Ai't. 3. 
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on/_y by abandonment, or renuDcialion, in the treaty of pence ; bv 
ngreement to a new boundary line, — or by acqnieaceoce in the 
occnpation of (he territory by the enemy. The fishery liberties 
could be lost, only by express renunciation of (hem in (reaty, — or 
by acquiescence, on the principle that ihey were forfeileii, which 
would have been n tacit renunciation.*'* 

The treaty of S3 was an instrument, of a peculiar charac- 
ter. It differed in its most esaenlial circumstances from most 
of the treaties made between nations. It was a treaty of par- 
tition ; — a treaty to ascertain the boundaries and the rights of 
the nation, the mother country acknowledged to be created 
by that instrument. Independence was one of the stipula- 
tions made in favour of America by Great Britain, the bounda- 
ries were another, the fisheries a third ; — for the mother coun- 
try asserted equal claims to all these rights or privileges. 
The treaties made by France or Holland with the United 
States before '83, were of a different description. Those 
countries had no pretensions to the government, territories or 
rights of the colonies. And, therefore, America did not seek 
from them an acknowledgment of her own rights or privileges. 

The conduct of the American commissioners, in agreeing to 
the provisional articles without consulting the court of France, 
has never been fully explained. The Sth article of the trea- 
ty of alliance, absolutely, though not in direct terms, forbids 
either party to enter into any negotiations for peace without 
the consent of the other. The instructions given to the com- 
missioners on this point, were as precise and positive as lan- 
guage could make ihem ; and they were often repeated. We 
shall quote one resolution from the secret journals of Con- 
gress. — "Resolved, unanimously, that as neither France or 
these United States may of right, so these United Slates will 
not conclude eitlier truce or peace with the common enemy, 
without the formal consent of their ally first obtained ; and 
that any matters or things, which may be insinuated or as-j 
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sertcd to the contrary thereof, lend to the injury and disho- 
nour of ihc said states." One of the commisBioners, at least, 
was as deeply impressed as Congress with the impropriety of 
making a separate peace ; and as late as January '82, only a 
few months before the provisional articles were signed, he 
_ made use of the following emphatic language : — " The Con- 
gress will never instruct their commissioners to obtain a peace 
on such ignominious terms ; and though there can be but few 
things in which I should venture to disobey their orders, yet 
if it were possible for them to give me such an order as this, 
I should certainly refuse the act. I should instantly renounce 
their commission, and banish myself forever from so infomous 
a country." It is i.npossible to suppose that these sentiments 
\vere not sincere. At that time it could neither have been 
for the welfare nor the honour of America to have consented 
to such an arrangement. M. de Vergennes had been at great 
pains to inform the American coirunissioners of the intrigues 
of the English for a separate peace ; and had apparently spo- 
ken with pride and exultation of the readiness and firmnesa 
■with which he had resisted these endeavours. In the first in- 
structions given to Mr. Adams, France having complained, 
that the commissioner was not directed to consult the French 
court, a resolution was adopted to remove this ground of un- 
easiness. England, as M. de Vergennes declared, in the 
spring of '82, offered France, to induce her to a separate 
peace, the possession of her conquests in the West Indies, 
the suppression of the commissary at Dunkirk, and advanta- 
ges in the East. This proposal was indignantly rejected. 
Unconimon harmony, a mutual good understanding, and a 
leady communication of all important matters, appear to have 
prevailed up to the hour that the preliminaries were signed, 
The negotiation was conducted both on the part of France 
and of the United States, agreeably to the recommendation 
and advice of M. de Vergennes, expressed a few months be- 
fore. Though each nation treated with a separate commis- 
sioner, the negotiation was simultaneous, and it was under- 
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stood that the preliminaries should all be signed on the same 
day. On the 29th of Noveihber, Dr. Franklin wrote to M. de 
Vergennes, to intbrm him, that the provisional articles between 
Great Britain and the United States were agreed on. He 
concluded by saying : "To-morrow I hope we shall be able 
to communicate to your excellency a copy of them." The 
next day, the 30th, they were signed. But they were not 
communicated till after the signatures were affixed. The se- 
parate article respecting Florida was never communicated at 
all. The court of France regarded this proceeding with 
great dissatisfaction ; and the minister soon expressed in bit- 
ter language, the chagrin and mortification he felt at the cir- 
cumstance : — 

" I find great difficulty io explaining your conduct ant) that of 
year colleagues. Yon have concluded your preliminary articles 
ivithout giving us infurmation, though your ioslructions particularly 
directed you to take do ateps without the piirtJcipiilioQ of the king. 
You are going to raise in .America hopes of nn undoubted peace, 
and we are here in reality ignorant of the state of your negntialjoo. 
You are celebrated, sir, fur wisdom ; you are acqaaintcd wltb the 
obligations of society ; you have discharged your duties ivilb es- 
.actness during your life. Do you thiok thnt in this basinees you 
bare fullilled those that bind yuii to the king ? I shiill not extend 
my reflections farther. I leave them tu your own ideas of proprt- 
c(y." 

We shall extract part of the letter Dr. Franklin wrote in 
answer to these reproaches. We believe none of our readers 
will think it remarkable for its dignity : — 

" n'olhing has been agreed on in the prelimiaaries contrary to 
the interests of France, and do peace is to take place between us 
and England, till you have concluded yours. Your observation is, 
however, apparently Jiisl, that io not coiisutiing you before they 
■were signed, we have been guilty of neglecting a point of biense- 
ance. But as this was not from want of respect for liie king, whom 
ne all love and honour, we hope it will be excused, aod that the 
great work, which has hitherto been so happily conducted, is so 
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nearly brought to perfeclion, and is so glorious lo hh relgo, will 
Bol be ruined by a single iuiliscrelion of ours. .And, cerlainly, tbe 
whole edifice sloks lo (he ground immediHlely, if you refuse on 
thai iiccoiint to give u» aay further Hssijiinnce- It is no[ possible 
for any one to be more sensible itiao I nm, of what I and every 
American owe to the king, for the many and great benefits and fa- 
vours be huB bestowed upon us. All my letters lo America are 
proofs of (his, all tending lo m^ike the s.irae impressions on the 
minds of my conntrynien, Ih»t I felt in my own. And I beliere 
Ih^i no prince wns ever more beloved and respected by his Ofrn 
subiec(!>, thin the king is by the people ol'the United Stales. Tbc 
EDglisli, I ju9t now learn, fl<ilter themselves tbey have already di- 
vided us t hope this lillle misunderstanding will, therefore, be 
kepi a perfect secret, and that they will find themselves tolalljr 
mistaken.'' 

This direct deviation from positive instructions, this appa- 
rent ingratitude and perfidy to a faithful and valuable ally, is 
susceptible of a full and ready e.xplaiiaiinn. Early in '82, it 
Was foreseen that England waa not the only country, that 
would present obstacles to a peace, safe and satisfactory to 
the United States. America, now independent, found her- 
self compelled to resist Spain, claiming territory on the one 
hand, and France seeking an e.^clusive possession of the fiahe- 
lies on the other. She hud succeeded to the rights, the ad- 
vantageouB position, and a portion of the commerce of the 
mother country in the new world ; and undoubtedly France 
and Spain were well aware, that the United Slates would be- 
come dangerous neighbours on the land, and troublesome 
competitors on the ocean. The American colonies had al- 
ways been so, even while their trade was subject to the con- 
trol and prohibition of Great Britain. But France and Spain 
did not anticipate, that America would cither claim, or be 
able to maintain all the former rights of the colonies. They 
entered into the negotiation of '82 with the intention and ex- 
pectation of extorting from England, to the injury of the Uni- 
ted States, some portion of her territory, and a part of one of 
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f most valuaMo privileges. Both those countries had a 
beavy balance to settle with Great Britain in the new world j 
and they rernemberedi with bitterness and mortification, the 
provisions of the two treaties of Utrecht and Paris. 

Spain was the firet court that advanced pretensions incom- 
patible with the just and undoubted boundaries of the Umted 
States. At the time of Mr. Jay's negotiation in that country, in 
'80, the Spanish minister. Count d'Aranda, intimated an inten- 
tion, on the part of his government, of excluding America from 
territory to the westward of the Alleghany. The preteneioR 
was in every way ill-founded ; but Spain was a powerful na- 
tion, governed by a Bourbon, in close alliance with France, 
&mly united to that country by a family compact, and an un- 
common identity of views and policy. They had been enga- 
ged in the general war with England, and were engaged in 
the general negotiation at Paris. The ministers of the two 
Bourbon princes acted upon all occasions in exact concert, 
and would mutually contribute either to depress England, or 
to abridge the new and unconfirmed powers and rights of tbc 
United States. In truth, toconsult France concerning boun- 
daries, was indirectly obtaining the approbation of Spain ; and 
the commissioners had every reason to suppose thai latter 
country would never consent to the western frontier, marked 
out in the preliminary articles. The apprehension of meet^ 
ing with obstacles in securing this most valuable, nay, indis- 
pensable boundary, acted as a powerful inducement not only 
to hasten the progress of the preliminaries, but as a very jus- 
titiable pretence for withholding the knowledge of them frora 
the court of France. These considerations rendered it inex- 
pedient to communicate, at any period of the negotiation, the 
separate article on the conditional boundaries of West Flori- 
da. The boundaries America sought, were the legitimate 
boundaries of her country ; at least, it ill became Spain to 
contest them. No other country in Europe, but England, 
could possibly claim a right to dictate to the United States 
on the western quarter : for England, in her original capacity. 
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actually owned as far as the Mississippi. The Degotiation 
had taken at this time a very unexpected tum. America and 
England became parties to oppose the aspiring spirit of the 
house of Bourbon. Circumstances produced a sudden coali- 
tion between two nations, engaged for seven years in cruel 
warfare, and which had endud in tlie final discomfiture of one 
of them. It was for the benefit of both to conclude a peace 
as speedily as possible, England lo lessen the number of her 
enemies, and America to prevent her former allies from de- 
spoihng her of those rights, her recent enemy had consented 
to resign. 

On the side of France, America had much more lo fear. 
She was disposed to curtail her fishing rights and privileges^ 
to maintain Spain in her pretentions respecting boundaries, 
and to aid England in exacting a compensation for the loyal- 
ists. A letter written by M. de Marbois, secretary of the 
French legation, from Philadelphia, dated March 13th, '82, 
intercepted and decyphered at the time, if it did not give the 
first intimation of similar designs in the French court, strength- 
ened, at least, the suspicions before entertained. M, de Mar- 
bois advised M. de Vergennes to cause it to be intimated to 
the American ministers, "his surprise that the Newfoundland 
fisheries have been included in the additional instructions. 
That the United States set forth pretensions therein, mthout 
puytJig regard to the kiiig^s (French) rights, and without consi- 
dering the impossibility they are under of making conquests, 
and of keeping what belongs to Great Britain.* It will be 
better to have it declared at an early period to the Ameri- 
cans, that their pretensions to tlie fisheries of the great Bank 
are not founded, and that his majesty does not mean to 
support them." These extracts, taken in connexion with the 
obvious policy of the French court, could leave few doubts 

* Mr. Ralph Izzard, of South Carolina, suggested to Mr. Adams, in 
April "TS, that France had formed a design to deprive America of the 
iisberies. 
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concerning its deaigns. Tlie commiasiooerG had received 
very precise and positive instructions, On no account to sur- 
render the fisheries.* The importance of this branch of com- 

* This remark requires an explaualion- In the instructions to con- 
cliide a treaty of peaet, an " equal cominon right to the fisheries," was 
not made an ultimatum. But on the subject of a " treaty of com- 
merce," the following iJircctlona were given to the commisaioners : — 
" Id order that you may be the better able to act with propriety on 
this occasion, it is necessary for you to know, that we have determin- 
ed, lat. That the common right of fishing shall in no case be given up. 
3d. That ii is essenlial to the welfare of all these United States, that 
the inhabitants thereof at the expiration of the war, should continue 
to enjoy the free and undisturbed exercise of their common right to 
fish on the banks of Newfoundland, and the other fishing banks and 
seas of North America, preserving inviolate the treaties between 
France and the said states. 3d. That application shall be made to bis 
most Christian Majesty to agree to some article or articles for the bet- 
ter securing to tliese states a share in the said fisheries. 4th. That if, 
aller a treaty of peace with Great Britain, she shall molest the citizens 
or inliabilants of any of the United States, in taking fish on the banks 
and places hereinafter described, such molestation, being in our opi- 
nion a direct violation and breach of the peace, shall bo a commott 
cause of the said stales, and the force of the Union be exerted to ob- 
tain redress for the parlies injured ; aud 5th. That our faith be pledg- 
ed to the several states, that without their unanimous consent, no 
trealy of commerce shall be entered into, nor any trade or commerce 
carried on with Great Britain, without the explicit stipulation herein- 
after mentioned. You are, therefore, not to consent to any treaty of 
commerce with Great Britain, without an explicit stipulation on her 
part, not to molest or disturb the inhabitants of the United States ol* 
America in lakiug fish on the banks of Newfoundland, and other fish' 
eriesin the American seas, any where, excepting within the distance 
of three leagues of the shores of the territories remaining to Great 
Britain at the close of the war, if a nearer distance cannot be obtained 
by negotiation. And in the negotiation, you are to exert your most 
strenuous endeavours to obtain n nearer distance to the Gulf of St. 
Lawrence, and particularly along the shores of Nova Scotia, as to 
which latter we are desirous that even the shores may be occasionally 
used for the purpose of carrying on the fisheries, by the inhabitants of 
ih*"?? states." The parties in Congress on the fisheries, appear to 
24 



ISli rHEAIT OF 'yd 1 



ijierce was well known to them. They saw it was in jeopar- 
dy, and they believed it to be more for the interest of the 
country to adhere to this portion of their instnictiona, than to 
disobey those that related to the communication of the preli- 



The French minister was also disposed to unite witli 
England in insisting upon a compensation to the loyalists. 
France did not join in the war for the sake of supporting the 
cause of liberty ; nor could the French government regard the 
principles of the American revolution with kindness or confi- 
dence. It was natural France should feel a greater sympathy 
tor monarchical governments, and individuals that maintained 
monarchical principles. When she assisted America, it is 
not at all likely she looked to the kind of government that 
would be established; but it is most likely she would have 
preferred the establishment of any other than a republican 
one; at any rate, there appears to be no inconsistency in 
supposing that France might be desirous that the TJniteii 
States should succeed against England, and at the same time, 
think it extremely jusl that a compensation should be given to 
that portion of the people who had been faithful to their king. 
The preliminaries signed with England contained nothing 
unfavourable to France. England ceded to the United States 
nothing that either France or Spain could under any reason- 
able pretence claim. And it was made a condition of the 
preliminaries that the definitive treaty should not be con- 
cluded till peace was made between England and France. 
The commissioners may hare been guilty of a neglect of 

Lave been equally divided ; el least, the struggle was very long. One 
[lariy could not obtain a majority to induce Congress to give them up, 
nor the other to make them an ultimattim of peace. 

* Congress directed the r.ommisaianers to communicate every step 
to the French minister, " ultimately to govern themselves by the ad- 
vice and instniclion of the French court." This arrangement actual- 
ly made M. de Vorgennes minister plenipotentiary for the United 
f^'BTes. Il commitTftd their independence and interests to his control. 
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bienseance (to use Dr. Franklin's exprcssipo,) but no harsher 
term could justly be applied to their conduct. France sci 
the example of disregarding the spirit of concert and mutual 
aid and confidence, enjoined upon the two powers by the 
treaties of amity and alliance. France was secretly using 
her influence, at that time very powerful, in amanner injurious 
lo America. The confederation, therefore, was no longer 
under any obligation to adhere to the conditions of the treaty 
of 78. Being opposed, nay deserted, by their ally on the 
first approaches of peace, the American commissioners con- 
sidered themselves absolved from obeying the instruction that 
directed them to consult France. Indeed, the silence of the 
Preach minister in relation to this proceeding, affords ample 
justification for their conduct. The only notice of the dissa- 
tisfaction of liis government, we have on record, is in thf 
letter written to Franklin by M. de Vergennes. The minister 
rather intimates there that the commissioners had been guilty 
of an act of indecorum. The letter is severe and reproachful 
in its terms and allusions, but it does not treat the deviation 
asavery serious business, as in reality, it was not. The inter- 
course between the ministers was not interrupted. M. de 
Vergennes sent despatches by the vessel the commissioners 
had engaged lo carry a copy of the provisional articles. 
The resident in America entered no protest touching the con- 
duct of the commissioners, nor did he make any complaipt 
whatever. The French court appeared to be satisfied with 
the explanations tliat were given. We may, therefore, infer 
Irom these circumstances, either that the government thought 
the deviation quite insignificant, or that there were sufficieni 
reasons for it.^ These remarks are made for the sipgle pur- 

* Wb^D the delinitife treaty was signed, the English commissi oner 
r^fiised lo sign it at Versailles. It was therefore sigoed at PariB. 

VS. de Verg'eniies desired the American cojnmissioiiers to send him mi 
expresH to VersailleB wheii it was done, as he did not el|aosc to sign 
OB the pw of Frauce li|l he was auj-e tJie American irejity ivas fiii.i 
plated. 
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poM of punHfiBg (be American conoiussioaMs. To Fnoce 
bcrcetC America was onder great obligations. That coontr^ 
had certainly afibrded rerj material assistance, especially in 
the «upply of aims, money and miliuij itores. These articles 
were furnished at an early period of the war. whea ther were 
itidispcnsablc, and could not have been obtained from other 
countries. In the coarse of "78, 79, 80, France loaned Ame- 
rica, 8,000,000 on favourable terms- It is unreasonable and 
evfin ridiculous to enquire into the motives that induced her 
lo make the alliance. It is sufficient to say that it n-as most 
fortunate for America that she could offer such inducemema 
to France as ultimately to lead her into the measure. 

This treaty was exceedingly favourable and honourable to 
America ; and was negotiated by the commissioners with 
uncommon address. Tliey took advantage very successfully 
of (he ancient jealousy and enmity that existed between 
England and the house of Bourbon. Without entering into 
flits fearful war for independence, America obtained an 
acknowledgment of it in the fullest manner, as well as a 
confirmation of the original boundaries of the colonics, and 
a recognition of her rights and privileges in the fisheries. 
She made a much more favourable treaty with Great Britain 
than eitlier Spain or France. In England the treaty with 
America was exceedingly unpopular, and taken together with 
Iho concessions she was absolutely under the necessity of 
making at the Hsmc time to France and Spain, threw the 
ministry into a minority in the first debate in the House 
of Commons. The acknowledgment of the independence 
of this country would have cost any administration their 
places, but the time had come when the colonies must be 
SRcrificod, together with the ministry that consented to the 
dismemberment. It was an act of self-devotion to the good 
of their country, and, one may truly say, of the world. On 
thd part of Great Britain, it was a treaty to declare the inde- 
pendence of America. The other conditions concerning ler- 
riforv nnd the fisheriea.'^hough undoubtedly extorted, followed 
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as necessary consequences. But time has proved that neces- 
sity acted on this occasion the part of good policy. America 
would have been uneasy under any terms thai at all abridged 
the freedom and perfect independence of her situation. 
She had become a nation, and she properly and naturally 
required all those rights and privileges, which belong to that 
condition. Great Britain could not have held a hunting 
lodge, or exercised a single franchise within territory or juris- 
diction, once strictly colonial, without awakening immediate 
jealousies or speedily interrupting the peace. 

Before finishing the account of this treaty, it is only neces- 
sary to remark that the commissioners did not succeed in 
making any commercial arrangements. They thought it 
advisable to defer the consideration of that subject, though 
they had already secured one of the principal objects proposed 
in a commercial treaty. The English sought for delay in this 
business ; they were not prepared for the new stale of things ; 
they had not determined on what conduct to pursue in regard 
to America ; or they might have had hopes that the revolution 
was not thoroughly consolidated. Evidently, an expectation 
was entertained, that the confederacy would dissolve from 
weakness, and that some portion of the wreck would seek 
.again the support and union of the moiher country ; a senti- 
ment which was universal throughout Europe. 
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CHAPTER IX. 

TREATY OF 1794 WITH GREAT BRITAIN. 

Confederation no power crutr Comntrce — Commercial comoemtwu 
wiih France, Holland, Prutsia and S-xeden — A o trade — Trade to 
England only important one — Depended on an annual act of Parlior 
menl — Policy at variance with Europe — Mr. Adams chosen to St. 
Janus — First envoy — Well received — England refused to make a 
treaty — Account of violations of treaty of "^S^^Debts — Interest-* 
Confederacy dissolved — Hammond, first envoy to this country — 
Morris — Pinckney — Origin of oppressive acts by belligerents — 
xrar between France and England — Provisions contraband — Rnks 
of neutrality — Danger of a war — Executive appoints Mr. Jay to 
London — Decides question of neutrality — Concludes a treaty^^Unr 
popular — Eventually favourable to United States. 

±m: United States, at the close of the war of '83, had com- 
mercial treaties with France, Sweden and Holland, but no 
trade with either of those countries. The Congress of the 
confederation were not invested with the power to regulate 
commerce, or to levy imposts, and a proposition, made to the 
states, authorizing the government to assess a duty of 5 per 
cent, ad valorem on imports, had been rejected. The con- 
federacy was adopted for the purpose of carrying on the war, 
and was, in reality, adapted to few other purposes. The 
excitements of the contest and the necessity of securing their 
independence, supported the people in their hardships. But 



peace lelt them, if possible, with still greater haidBhips, and 
without a single circumstance of excitement. The external 
pressure, that alone had kept the states united, was removed ; 
and at this juncture there appeared thirteen sovereign, inde- 
pendent governments, bound together nominally in one con- 
federation, each entitled and equally qualified in its own 
capacity to assess taxes, to establish duties and rates of ton- 
nage, and to open or forbid with each other or with foreign 
nations, every species of trade or intercourse. America, in 
a state of colonization, had been permitted to drive only a 
restricted commerce. The exports were limited to the parent 
country, and to the least valuable markets of Africa, of the south 
of Europe, and to the West Indies ; though the articles termed 
in the navigation and subsequent acts, " enumerated commo- 
dities," were confined exclusively to Great Britain. The 
parallel of Cape Finisterre, the boundary of the trade to the 
north, entirely cut off France, Sweden, and Holland ; coun- 
tries with whom, as we have said, America had conunercial 
conventions, but no habits of intercourse. The whole trade 
to Great Britain, her colonies and possessions, (altogether 
the only one of any value at that period,) rested upon the 
precarious tenure of an annual act of Parliament. 

The course of trade, and of every description of communi- 
cation with Europe, had formerly been that of a colony. And 
now become independent, the policy of America could in no 
way be made to follow in the same current with that of the 
nations, with whom she was brought immediately to act. 
Those countries were old and hardened in a system of exclu- 
sion and commercial proscription. They held colonies upon 
whom, according to the fashionable doctrines of the day, not 
yet entirely exploded, it was just and prop^ to impose restric- 
tions for the purpose, to use the emphatic words of the pre- 
amble to the statute ISCharles 11. " of keeping them (the co- 
lonies) in a firmer dependence upon it (the mother country) 
and" rendering ',' them yet more beneficial and advantageous 
to it." On the other hand, the United States having no 
innnufactiirps at home 1o protect, or foreign possession?, whose 
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trade it wzs necessair to monopolize, tbund themselTes at 
variance oo ererr point with the systems of the European 
goTemments. In their earliest instructions. Coogres lecom- 
mended the adoption of a Terr liberal scheme of commerce, 
a svstem now eraduallr introducini; itself through the world, 
but at the time exceedingly disrelished and condeomed by 
most of the writers on commerce, particularly Lord Sheffield, 
in a pamphlet, that attracted great notice. And. undoubtedly, 
without the alarm caused m the goTemments of Europe by 
the French revolution, that led them to consider every reform 
an innovation, we should already have had a much greater 
freedom of commercial, and. perhaps, also political institu- 
tions in the old world. The commercial regulations of these 
instructions of Congress of *^4 diiTer Uttle fixim the doctrines 
of the armed neutrality, a short time before that period in hi^ 
repute, but then falling into decay.* 

* The first administration under the constitution was diapoeed to 
maintain the same sii'stem. We shall quote a remarkable passage 
from a report of the Secretary of State for the year ?92. " Instead of 
embarrassing commerce under piles of regulating laws, duties, and 
prohibitions, could it be relieved from all its shackles^ in aH parts of 
the world, could every coimtry be employed in producing that which 
nature has best fitted it to produce, and each be free to exchange with 
others mutual surpluses for mutual wants, the greatest mas possible 
would then be produced of those things which contribute to human 
bfe and human happiness ; the numbers of mankind would be increas- 
ed, and their condition bettered. Would even a single nation begni 
with the United States this system of free conuoerce, it would be 
advisable to begin it with that nation ; ance it is one by one only. ^K«t jt 
can be extended to alL Where the circumstances of either pertj 
render it expedient to levy a revenue, by way of impost on commerce, 
its freedom might be modified in that particular, by mutual and equi- 
valent measures, preserving it entire in all otliers. Some nations, not 
yet ripe for free commerce in all its extent, might still be willing to 
mollify its restrictions and regulations for us, in proportion to tbe 
advantages which an intercourse with us might offer. Particularly, 
they may concur with us in reciprocating the duties to be levied on 
^adi side, or in compensating any excess of duty by equivalent advan- 
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Great anxiety naturally existed in America on the subject 
of commercial intercourse. The commissioners, that made 
the treaty of '83, were empowered, as has already been said, 
to conclude a commercial convention. They did not succeed 
in that object ; for Great Britain manifested uncommon reluc- 
tance to take any other step in her diplomatic relations witli 
America, than to acknowledge the independence of the coun- 
try. In the meanwhile, the nation rushed into a most ruinous 
commerce with England, that in a short time added infinitely 
to the alarming evils the war and the weakness of the confede- 
racy were daily causing. The very earliest measures were 
adopted, however, by the government to obtain a formal pro- 
tection for the trade of the country. On the 1st of May '83, 
ten days only after the ratification of peace, Congress ordered 
a second commission to be prepared for Messrs. Adams, Frank- 
lin, and Jay, or either of them, to enter into a treaty of com- 
merce with Great Britain. But this commission appears to 
have accomplished nothing. 

The commission of '83 not having succeeded in concluding 
a commercial convention, John Adams of Massachusetts was 
chosen in February '85 minister plenipotentiary to the court 
of St. James ; the first envoy sent to Great Britain by the Uni- 
ted States ; he was well received by the king and ministry.* 

tnges of another nature. Our commerce is certain); of a character 
to entitle it to favour in most countries. The commoditiea we olTer 
are either necessaries of life, or materials for manufacture, or conve- 
nient subjects of revenue ; and we take in exchange, e^her manufac- 
tures, when they have received the last finish of art and industry, or 
mere luxuries. Such customers, too, whose demands, increasing witli 
iheir wealth and population, must very shortly give full employment 
to the whole industry of any nation whatever, in any line of supply 
they may get into the habit of calhng for from it." 

* We believe the following account may be relied on aa an authentic 
version of the remarks of the king on the occasion of the interview of 
the American minister ; — 

■' Mr. 
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But the English government does not appear to have paid 
I touch attention to America the first five or six years after the 
[ peace. They were occupied, entirely, wnth domestic affairs ; 
[ ■'—in renewing their ancient alliances with Holland, Prussia, 
I find other governments of the continent, disturbed by the re- 
[ Solution war — in concluding a commercial convention with 
I France — in regulating the trade of Quebec and Ireland — and, 
I besides the customary topics of India and the catholics, two 
[unexpected and very laborious subjects, the establishment of 
[ft regency, and the impeachment of Warren Hastings, en- 
f grossed a great deal of time and deliberation. England, tak- 
ing advantage of the general calm, to repair, aa rapidly as 
I the could, the disasters of the war, (not, to be sure, prepara- 
I tOry to the tremendous contest, in which she was about to be 
I Involved, far more terrible, and in the end fortunate for her, 
■than the one from which she had just emerged,) saw America 
Struggling, and at one time nearly overpowered, with her owfl 

"Mr, Adnms.accordiDg to etiquette, was introduced to the kin g'H clo- 
set, where (' as ia usual for foreign nuDisters') he made a speech lo his 
majesty ; in performing which, he was sooiewliDt affected, and when 
he liad finished, the king said : — 

"'Sir, — The wliole of this business is so extraordinary, that the feel- J 
inga you discover on ibe occasion appear to me to be just and proper. J 
ish, sir, to be clearly understood, before I reply to the obliging s 
ents, you have expressed in behalf of the United States. I am, 
I may well suppose, Ihe last person in England, that con^iented to 
the dismemberment of the empire, by the independence of the neW 
states, and, ttllile the war was continued, I thought it due to tny sub- 
to prosecute that war to the utmost. But, sir, I have consented 
to the independence, and it is ratified by treaty, and I now receive 
you as their minister plenipotentiary ; and every attentisn, respect, and 
protection, granted to other plenipotentiaries, you shall receive at this 
court. Ami, air, aa I was tlie loai person that consented to the inde- 
pendence of llie United Stalea, so I shall be the last person to disturb, 
or in any way infringe upon, their sovereign independent lights; and I 
hope and trust, that from blood, religion, manners, habits of inter- 
course, and almost every other consideration, the two nations will 
continue for ages in friendship and confidence with ear'h oih er.' " 
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(Jomeslic difficulties. At ihiB period, it could not be jsaid llie 
American revolution was consummated. Europe, probably, 
supposed this country was destined to go through the agony 
ofa civil war, a condition of society, heretofore a necessary 
consequence of any great change ift the form of government. 
But this evil America escaped, either because the country 
was e.\hausted, or from the character of the people, long ac- 
customed to self-government,' and not bewildered by indepen- 
dence. The interval, from the peace to the establishment of 
the present federal constitution in '89, is properly the second 
period in the history of the revolution, during which all the 
elements of a civil war were consumed in the inefficient but 
harmless conflicts of the confederation with the states. 

The treaty of '83, much as it effected, still left many 
causes of great (Uneasiness particularly harassing to the Ameri- 
can government and people, and to that portion of the sub- 
jects of the mother country, who had entered into her armies, 
or abandoned the colonies and their cause. The British go- 
vernment took their part, though at first without the appear- 
ance of much zeal or irritatiou. It sent no minister to Ame- 
rica during the time of the confederation ; refused to agree to 
any commercial arrangement whatever; and contented itself 
with the barren but provoking satisfaction of holding, contra- 
ry to the treaty, the north and western ports. To make all 
the objects of Mr, Adams' mission intelligible, it will here be 
necessary to give a brief account of the difficulties in fulfilling 
the terms of the treaty, that arose between the United Slates 
and Great Britain, and which were only finally Removed by 
the treaty, that makes the subject of this chapter. 

The ninth article of the act of confederation and perpetual 
union conferred upon the United States, inCongressassembled, 
jlhe Bole right and power of making treaties. This power, 
though limited and specific, is full and perfect in its kind. In 
making treaties, the states did not possess a concurrent juris- 
diction, though a treaty properly made, like any other act the 
Cougie^ were authorized to perform, was a part of the law of 
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ihe land. It was a contract with another power competent to 
make guch contract. The same body, to whom the confede- 
ration confided the power of making treaties, necessarily pos- 
sessed the right of explaining, interpreting and enforcing them. 
The states could not make treaties ; they could not judge of 
them. A treaty, when duly ratified, being part of the law, 
all doubts that arose respecting it between individuals became 
simple judicial rjuestiona. There was then in the country no 
court erected by the confederation. The duty, therefore, of 
interpreting and enforcing the provisions of a treaty, under 
the general restriction, just mentioned, fell to the state courts. 
This was the situation and condition of the government ; this 
the extent and nature of its authority in regard to foreign re- 
lations, conferred upon it by the celebrated articles of confe- 
deration and perpetual union. Congress very faithfully and 
punctually exercised, in regard to the British treaty, all the 
authority with which it was legitimately invested. On two 
occasions, the first in '83, and again in '87, it unanimously re- 
commended to the states, and it could do no more, (the British 
commissioner was aware of this fact when the treaty was made,) 
to comply speedily and exactly with that portion of the instru- 
ment that concerned creditors and royalists ; though the arti- 
cle was no part of the law of the land, for it contained only a 
recommendation. But the states did not yield an immediate 
attention even to the recommendation; and, in vindication of 
themselves, they said that grievous infractions of the treaty 
were cnmnutted by the other party, — that the garrisons were 
not withdrawn with convenient speed, the English still hold- 
ing the posts of Michilimachinac on lake Michigan, Detroit, 
Fort Erie, Oswego and Niagara, Oswegatchie on the St. Law- 
rence, Point au fer and Dutchman's Point on Lake Champlain, 
— that British officers exercised jurisdiction over the country 
in the vicinity of those posts — and that a large body of negroes, 
the property of American citizens, had been embarked at 
New- York ngainst the special remonstrance of the American 
commissioners. Indeed. Lord Carmarthen in a tetter, dated 
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February 28, '86 to the American miniEitcr, directly admitted 
that the fourth article had been violated ; and fully justified 
the proceeding on the ground, that infractions had been com- 
mitted by the Americans, particularly as it respects the reco- 
very of debts. 

But no foundation appears to exist for the charge, at that 
time repeated with great earnestness, and, indeed, one of the 
principal sources of complaint on the part of England, that the 
integrity and independence of the American courts were 
obnoxious to reproach. The uprightness of their decisions 
can by no means be impeached. There was undoubtedly a 
great popular excitement against British creditors, which in 
the end extended itself to creditors of all descriptions. This 
circumstance deterred some individuals from bringing actions. 
All the evil consequences men feel, who are compelled from 
duty or situation to pursue unpopular measures, unquestion- 
ably befell British creditors, just after the peace. They suffer- 
ed ail the inconvenience, met with all the delays and obsta- 
cles that a highly heated public sense could oppose to them. 
This was not a violation of any provision of the treaty : it 
was an evil, along with many others, the war had brought 
upon them. But unless the court or the creditor was over- 
awed and arrested in their proceedings by popular tumults, 
or threats, or commotions, we arc not aware that any infrac- 
tions of the treaty can justly be complained of. Any man 
who undertook to recover his lawful debts immediately after 
the peace, certainly rendered himself exceedingly unpopular. 
This state of things produced a serious rebellion in one part 
of the country. It was also impossible, that the article con- 
cerning the recovery of debts could have been immediately 
fulfilled by the Americana. The distress for money was 
extreme. It had been so for three years before the termina- 
tion of the war. The country rushed instantly, and with great 
avidity, into an extensive foreign commerce, which did but 
increase the mischief. The opposition to paying the foreign 
as well as domestic debts, undoubtedly arose, in a great mea- 
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Nue, from tlie lameatable, and apparently increasing povertj 
r ^ the people. It was not an opposillon by any means direct- 
I ed exclusively against the treaty ; but all persons in tlie situation 
1 of creditors sulTered equally, and for similar reasonb. At tliQ 

same time the foreign creditor was more obnoxious to popular] 
1 cJamour ; for not only the odium of the war was attached to ' 
fatm, but the demands of this class of persons were very great- 
And they were pressed with a zeal which to the debtor ap- 
peared somewhat har^fh and unreasonable, though the foreign 
loerchant probably felt very differently on the subject. At ] 
any rate, it is ditBcult to blame men, who strive to get theirv 
just debts in the form prescribed by law.* 

Tbe strict law of nations authorizes the confiscation of debts and 
I .all other incorporeal things belouging to alien enemies. (Vatt. vol. ii. 
p. 323.) The modem practice suspends, but does not nnnul, the right 
of an enemy to a debt. " It is a principle of law," says Sir Wm. Scott^ 
fl Rol. Rep. 300.) "that during a state ofnar,thereiBa total inability to 
■ustoiiiBDy contract by an appeal lo the tribunals of the one couiitt7,oa 
the part of the subjects of the other. In the law of almost every country, 
the character of an alien enemy carries wiib It a disability lo sue or 
to sustain, in the language of the civilians, a persona !itandi in judicio. 
The pecuhar taw of our own country applies this principle widi great 
rigour. The same principle is received in our courts of the law rf 
nations ; they are so far British courts, thnt no man can sue therein, 
'Who is a subject of [he enemy, unless under particular circuuiBtances 
that pro hac vice discharge him from llie character of an enemy ; such 
OS his coming under a flag of truce, a cartel, a pass, or some other 
act of public authority that puts him in the king's peace pro hac rice. 
" This short statement sufficiently testiliea what is the law on the 
subject of withholding the debt during the war. The following deci- 
sion will evince, what is the law on the subject of restoring the debt 
at the return of peace. A petition came on in the Court of Chancery 
in the matter of Bousemuker, a bankrupt, praying that the petitioner 
might be admitted to prove, under the commission, a debt which the 
commissioners refused to admit, upon the objection, that the credi- 
tors, applying to prove, were alien enemies. The Lord Chancellor 
explained the distinctions of the law and its principles on this important 
-question, whether the right of an alien enemy was destroyed or only 
suspended by war. ' If this,' said his Lordship, ' had been a debt, aris- 
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It now remains to Bpeakof interest, another subject of com- 
piaint, on the part of the British. - It was the custom of the 
British merchant before the war, to allow the American one 



itig from a coniraet entered into with on alien enem; during war, 
il could not poEsibly stand ; for tlic contract would be void ; but if the 
two nations were at peace at the dale of the contract, though, from 
the time of war taking place, the creditor could not sue, jet the con- 
tract, being originally good, upoo the return of peace the right would 
raviTe : it would be contrary to justice, therefore, to confiscate this 
dividend. Though the right to recover is suipendcd, that is no reason 
why the fund should bo dirided among the other creditors. The point 
is of great moment, from the analogy to the case of an action. The 
policy of avoiding contracts with an enemy, is sound and wise ; but 
where the contract was originally good, and the remedy is only bus- 
pendcd, the proposition, that therefore the fund should be lost, is very 
diflerenl." ' Groat Britain did not meet her colonies in war as she would 
have mot an independent European power. Some individuals were 
declared rebels, and a price was set upon their heads in public procla- 
Biations, Others, and iu considerable numbers, joined the English, 
and waged a cruel warfare against their own countrymen. The nattue 
of this contest would, therefore, have justified recourse to extraordinary 
means for carrying it on. A peace to an independent nation, even 
when it is discomflted, seldom costs more than a colony or a few square 
miles of frontier. But ppace to the Americaas without independence, 
would have been annihilation. If England had succeeded, the laws 
of war would have justified her, not only in punishing the principal 
authors and actors in the scene, but in confiscating their property, iu 
levying the expense of the contest upon the colonies, andin subjecting 
them to great disabilities in future. To escape the infinite evils of 
such a deplorable condition, the United States would have found am- 
ple apology in adopting many severer measures than in an ordinary 
war between two independent nations would have been tolerated. 
The estates of the royalists were confiscated. No blame can be 
attached to this proceeding. The some reasoning does not at all 
apply to the " debts," but dilferent considerations would, perhaps, have 
warranted the confederation In refusing to make provision for them. 
We think, however, that the state legislatures possessed no right 
whatever to annul or confiscate debts due from their own citizens to 
the bona fide enemy or British subject. All the rights and powers 
appertaining to iho acts of war, peace or of treaties, were confided to 
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year's credit, and, afler the expiration of that time, interest 
was charged. The treaty made no provision for interest ; 
it refers only to dona fide debts, and they remained in their 
ante bellum state. It rested, therefore, with the courts 
alone, whether interest should be allowed. Wherever it 
entered expressly into the conlract, it, of course, was paid; 
it was part nf the bona fide debt. If the government could 
not confiscate the debt, they could not confiscate the interest. 
But in other cases, it was the duty of the jury to Judge if war, 
or other circumstances, would justify the wfithholding of inte- 
rest. The war was one of necessity, and it was thought by 
those who waged it, a just defence of their precious rights. 
It was a measure to which they resorted only in the last 
extremity. During hostilities, the country itself, was not only 
exposed to the very worst evils of that state tif things, but 
was debarred from the whole of its foreign commerce ; it was 
lefi in a condition of extreme poverty. Should interest, there- 
fore, be allowed on a debt, that could not be paid, not solely 
on account of the poverty of the debtor, but in some degree 
on account of the circumstances that led to that state of 
poverty ? Even intercourse between the creditor and debtor 
was forbidden by the acts of the British Parliament. Lord 
Carmarthen said in conversation that, by the construction of 
the law of England, it was high treason in a creditor of Great 
Britain to receive a remittance from his debtor in America 
during the war. In assessing interest, therefore, the circum- 
stances attending the war and the state of the country after 
the peace, might justly be taken into the account, and miti- 
gate the amount allowed. Juries were compelled to exercise 
a discretion in apportioning it. The law, itself, in all coun- 

the United States, in Congrnss assembled. To coufiBcate the properly 
of BD enemy, the subject of a foreigci goveroment, is, therefore, an act 
of sovereignty. In reg'srd to an enemy, the states in their separate 
capitcitiea had no sovereignty. The tliirleenth part of a nation cannot 
exercise a power, which belongs otily to the thirteen parts uniteJ. 
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tries and the customs of merchants contemplate and exact a 
variety of exemptions. They are all founded in justice and 
common sense, and present an additional reason why such 
cases as are not accompanied with similiur conditions or cii- 
cumstances, should not be entitled to equal privileges. We 
confess we are not of the opinion that war necessarily stops 
interest amongst traders or merchants, when for a great num- 
ber of years it has been the custom to allow it ; and if in 
ordinary warfare, it has become the practice of civilized 
people, whatever may be the law of nations, not to conhscatc 
debts due to individuals, there appears to be no good reason 
for confiscating the interest, when it is equally the practice of 
' such people to allow it in their intercourse vvJth each other. 
Having already gone at greater length into the violations of 
the treaty of '83 than we intended, we shall spare the reader 
ihe details of the intricate question, which government was 
guilty of the first violation. The correspondence on this 
subject between the two governments was attended with no 
other result than to confirm the patties in their original im- 
pressions. England refused to evacuate the posts till all the 
impediments to the recovery of debts were removed, and they 
refused to pay for the slaves carried off by Lord Dorchester on 
the ground that as slaves were personal property by the laws 
of the states, they had the same right to them as to any other 
article of personal property, taken in the course of the war.* 
Mr. Adams still remained at the court of St. James, but no 
progress was made in the negotiation, nor did the British 
government return the customary diplomatic courtesy of 
sending a minister to the United States. Congress again, in 
'87, sent instructions to their minister to conclude a convention 
with England. The substance of part of these instructions 

* Before Bryan Edwards' act of'97, to repeal the act making negj-oes 
" real assets," slaves iu all the British West India islands were cbal- 
telfi ; they were moveables. 
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was afterwards incorporated into the treaty agreed on by Mr. 
Jay. 

We have now reached the period when the confederation 
was about to be dissolved. In the way of a treaty, nothing 
was done with England by that body after '83, and we shall 
sec that that was in reality the last treaty concluded by the 
confederation with any European state. The Federal consti- 
tution was established in '89 with such powers as necessarily 
removed most of the objections made to the confederation, 
though this circumstance does not appear to have produced 
any effect on Great Britain. That government, perhaps, 
thought it prudent to wait till the experiment of the stability 
of the second union was, in some degree, tried. We cannot 
suppose England was still indifferent to a commercial ar- 
rangement, though it will readily occur, that just at the same 
moment a revolution was terminated in the new world, ano- 
ther, that led to a more immediate and extensive temporary 
derangement of society, broke out in one of the most accom 
plished nations of the old. It seemed doubtful in which of 
these revolutions Great Britain was most interested. 

Mr. Adams, having been elected Vice President under the new 
constitution, left London, and was succeeded in that mission 
in '89, by Gouvemeur Morris of New Jersey, as commissioner. 
In the course of '91, Mr. George Hammond arrived in this 
country, as minister plenipotentiary from Great Britain. Mr. 
Hammond was the first diplomatic agent sent by England to 
America, but he was not provided with powers to conclude a 
definitive arrangement. He was merely authorized to discuss 
and adjust the principal points, preliminary to a final settle- 
ment. This limited power was matter of just complaint. 
Negotiation on this side the Atlantic was, however, attended 
with no better success than on the other. In '92, Thomas 
Pinckney, of South Carolina, was appointed Minister Plenipo- 
tentiary to Great Britain. This period is rendered exceed- 
ingly important in the diplomatic history of the country by 
the extraordinary condition of Europe. It was the beginning 
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of a system of biockatlea, and oppressive acts committed tiv 
the belligerents, that, together with incalculable mischief to 
the trade of the United States, inflicted a serious wound upon 
the prosperity of the country, and in the end led, after an in- 
terval of nearly twenty years unprofitable negotiation, to a 
war with Great Britain. We shall confine ourselves in this 
chapter solely to the proceedings of that government; the 
public acta of France having already been mentioned in their 
proper place. 

In the spring and summer of '93, Great Britain, Russia, 
Spain, Prussia, and the emperor of Germany, made a treaty 
for the purpose, among other things, of shutting tlieir ports, 
"and prohibiting tlie exportation of all military or naval 
stores, corn, grain, and provisions from tlieir ports, for the 
ports of France." They further engaged, " to take all other 
measures in their power for injuring the commerce of France," 
to unite all their efibrts " to prevent other powers, not impli- 
cated in this war, from giving, on this occasion of common 
concern to every civilized stale, any protection whatever, di- 
rectly or indirectly, in consequence of their neutrality, to the 
commerce or prosperity of the French, on the sea or in the 
ports of France." The only one of these powers, possessing 
at all the means of executing this treaty on the ocean, waw 
Great Britain. And whether in retahation of the French or- 
der of May 9th of the same year, or for purposes mentioned 
in the treaty above referred to, that government issued, on the 
8th of June '93, additional instructions to all public and pri- 
vate armed vessels under its flag. We shall give the sub- 
stance of this order : — 

" It shall be lawful to slop md detain all vessels loadeiJ wholly, 
or in part with corn, flour, or meal, bound to any port in France, 
or to any port occupied by the armiea of France, and to send them 
to such poi'ts as shall be most convenient, in order that such com, 
meal, or flour maybe purchased on behalf of his majesty's govern- 
ment, and the ships be released after such purchase, and after due 
allowance Tor freight, or that the roasters of such ships, on giving 
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Aae security, to be approved of by the courl of ndmiraUy, be per- 
mitted to proceed to dispose of their cargoes of com, meal, or 
flour, in the ports ofatijr country in amity with his majesty." 

A question immediately arose on this instruction, not only 
wlietlier provisions were contraband of war at all, but whe- 
ther the doctrine could be applied to a whole country, parti- 
cularly one of the extent of France. This discussion, io the 
actual circumstances of the United States, whose exports at 
that period consisted so much in the produce of their own 
soil, assumed an uncommon degree of importance. The ar- 
ticles, heretofore laid down as contraband of war, were not 
numerous. In most treaties they are specifically enumera- 
ted, and by most writers on the laws of nations, have been 
confined to the particular object of carrying on war, — Buch 
articles as come under tlie general denomination of military 
stores. These have increased in number as the art of war has 
become more perfect. But the number and quality depend 
on conventional taw, and not on the primitive laws of nations. 
Neither does the interest or policy of nations indicate contra- 
bands with certainty ; for the policy of nations is seldom per- 
manent. On the other hand, treaties contain only the regula- 
tions of states that are parties to them. Then it is to be ob- 
served, that treaties of an ancient date do not mention specifi- 
cally merchandize that shall be denominated contraband. 
But, from about 1650,* there are, we believe, few treaties on 
commerce and navigation, which do not prohibit the carrying 
of military or warlike weapons to a port or town of the ene- 
my of one of the contracting parties. This prohibition had 
become, by this time, matter of very general inter-national 
law, and was introduced in a variety of shapes and under nu- 
merous modifications. It is evident that provisions were ear- 
ly made a subject of conventional law. This fact is at once 
ascertained by examining the collection of treaties. But it is 
equally evident that they are far, indeed, from being placed 

* Martens, ^ 



on the same footing as military or naval stores, though in the 
celebrated treaty of Utrecht, in 1713, between France and 
England, " naval stores even were declared free of war," On 
this occasion the conduct of England, both on account of her 
power on the ocean, and as having been the author of the in- 
structions of June 8th, is particularly worthy of notice. We 
have treaties on record between that state and the United 
Provinces in 1645, — with France in 1667 and 1608, — with 
Spain in 1713,— with Denmark in 1782,— and with Russia in 
1304, — peculiarly the last act of the second armed neutrality, 
in which provisions are by name excluded from the list of con- 
traband,* The authority of England is, therefore, in itself 
sufficient to prove that provisions are not rigidly contraband 
by conventional law. In the ordinary incidents of war, pro- 
visions form only an article of trade, — a very important one, 
it is true ; but there would seem to be almost as much pro- 
priety in declaring three-fourlhs of the whole trade of neu- 
trals contraband of war. Every commodity employed in the 
manufacture of clothing may, on the same ground, be declar- 
ed a contraband. Indeed, such is now the perfection of the 
art of war, such a vast variety of articles now enter into the 
proper disposition of a military armament, we know not what 
limit could be assigned to this description of merchandize. 
We are well aware that contrabands cannot be specifically de- 
fined with such distinctness in treaties as to meet all possible 
cases. 

" The catalogue of contrabands," says Sir William Scolt, " has 
Taried very much, and, sometiine^, in such a manner as to make it 
very difficult to assign the reason of [he variations, owing to par- 
ticular circumstances, Ihe history of tvhich has not accompanied 
the hislory of ihe decisions." But the definition appears broad and 
liberal enough, that an article is contraband of war, which can im- 
mediately tie employed for the parposeg of war. " The king hav- 
ing, by his prerogative, the power to promulgate who are his ene- 
is, is bound to watch over the safety of the state: he may, there- 

* Martens, 
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over, protested against this doctrine when FredencltlV., king 
of Denmark, undertook to put it in practice against Sweden. 
The provisions shipped for France at the beginning of the 
devolution, were in the accustomed course of trade. Tlie 
United States, even now an agricultural nation, were at that 
( time vastly more so in proportion to their wealth. The pro- 
I vision trade, in any shape, was of great moment; and, in tlie 
f most favourable point of view, it was the eserciae of uncom- 
Inon power in a beUigerent to disturb and control so impor- 
tant a branch of the commerce of a neutral. America, it is 
true, had no commercial treaty with Great Britain. She had 
no treaty in which contrabands were enumerated, though in 
the treaties made with France, Holland, and Sweden, not an 
article had been added to the catalogue of contrabands, and 
in the convention with PruBsia, military stores were not even 
forfeited. 

Though exceedingly urged and solicited by the United 
States, Great Britain made no alteration in her maritime sys- 
tem. Indeed, we may truly say, that she manifested no other 
friendly feeling than resulted from the barren act of exchan- 
ging a minister. This was done late in the negotiation; and 
it appeared, that the individual employed in the business, wag 
merely to conduct a correspondence that led to a vast deal of 
mutual reproach and recrimination between the two govern- 
ments. From that year to the signing of the treaty, Great 
Britain issued various additional orders and instructions under 
the dates of Nov. 6, '93, Jan. 8, '94, Jan. 25, March 18, and 
August 18, '94.* One of these instructions involved a prin- 

* " 1793, November 6th. The British conimamlers were directed to 
detain all neutral vessels laden with the produce of the French colo- 
nies, and all vessels carryiug provisions or other supplies to said colo- 

" 1794, January 8ih. The order issued on iLe 6tb of November, 
1703, was revoked, new rogulationa were adopted, pursuant lo which) 
uU vessels laden witli morcliundiEe of the French West Inilia colouie?, 
and ga'mft from the said colonies lo uuy port in Europe, were brought 
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cipJe in maritime law, extremely pernicious to neutral coun- 
tries, owning a great tonnage, — a principle fatal to the carry- 
ing trade, and one that had not been revived to a great extent 
since 1756. In tliat year it was first generally esiablifihed, 
and is now commonly known by the title of the rule of the 
war of 'SG, The rule forbids neutrals to carry on in time of 
war, a trade that was interdicted to them in time of peace. 
This definition comprehended the whole and the strict right 
claimed by the belligerent. Relaxations of it have at difler- 
ent periods taken place, particularly in the year preceding the 
treaty signed by Mr. Jay. We have inserted those relaxa- 
tions in a note, intending, hereafter, to enter at large into an 
t'xamination of the rule itself. 



in for adjudication. Vessels laden with merchandise, as aforesaid, 
were ordered to be brought in, to whatever port they might be bouud ; 
provided the merchandise was the property of any French subject. 
All vessels attemptiDg to enter the blockaded porta of said colonies 
were seized, aud all such as bad on board naval and siilitary stores, 
bound to thch ports, were brought in for adjudication." 

"1794, January 35th. The instruclions issued on the 8th instant, 
were revoked. In fiiture, all vessels, laden with the produce of any 
inland or settlement belonging to France, Spain, or the United Provin- 
ces, and coming directly from any port thereof to any port in Europe, 
not being a port of Great Britain, nor a port of that country to which 
such ships, being neutral ships, belonged, were brought in for adjudi- 
cation. All vessels, having on board the property of the subjects of 
the enemies' countries aforesaid, to whatever port they might be bound, 
were directed to be brought in as aforesaid. All vessels attempting to 
enter the blockaded ports aforesaid, and all such as bod on board mili- 
tary or naval stores, were seized and brought In." 

"1794, March laih. The French West India Islands were declared 
to be in a state of blockade." 

"1794, August 18th. The instructions dated 8th June, 1793, were 
revoked. Henceforth all ships laden with com, flour or meal, destined 
for French pons, were brought in for adjudication, without any pur- 
chase of their cargoes being made on behalf of the British government." 

This concludes the list of orders or instriictiona to the treaty of '94. 
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Tlie people of the United States' 



e at this period uncom- 



s were a 

luoniy excited. A strong disposition, very naturally awaken- 
ed by llie French revolution, developed itself lo form an alli- 
ance with France. Relieved from tlie pressure of their own 
domestic difficulties and embarrassments, and their indepen- 
dence secured beyond the possibility of danger, all the pas- 
sions of the people were left free to indulge in the most ex- 
1 aggerated sympathy for tlie progress of the French revotuticHw J 
I Every circumstance, to excite the deepest concern of a wbolft 
nation, existed, with remarkable emphasis, in this case. Tln 
Americans regarded that event, not only with the eager feeM 
ings and profound interest of propagandists — of the authoii 
of a new political faith, but with the sincere atiectio 
tense anxiety of brethren, viewing, at a distance, the struggla 
and sufferings of a people, to whom they were themselv* 
most recently under great obligations, now contending in 
mortal combat for liberty and life. For more than twenty 
years, America had been in a state of extreme agitation; alt 
the different passions, of which man is susceptible, had been 
brought into constant and intense action ; at one time direct- 
ed to the disasters and devastations of war, then absorbed by 
a contemplation of the poverty and miseries and real dangers 
I of the country, finally at peace ; and, at last, engaged in a 
discussion of the abstract provisions of a constitution, which 
will be accompanied in history with the unrivalled praise of 
presenting the fullest development, yet known, of the virtaes 
and faculties of man. Every motive to domestic excitement 
had ceased, and, before men had time to fall into the quieti, 
soothing habits of regular, uniform industry and occupation^ 
the whole violence of all their passions was suddenly a 
roused and concentrated upon the French revolution. 

The feeling of hostility towards England was extremq^ 
Her commercial regulations exceedingly affected the trade] 
of the country.; and, while none of the old grievances were re-4 
moved, complaints were made of the dangerous conduct of thes 
Tndiatis under English influence. On the other hand, the Brir-j 



Itsh government represented, in very strong terms, the indul- 
gence shown to French privateers, in allowing them to be 
equipped, and of their actually capturing British vessels in 
the waters of the United States — of permission being granted 
to sell prizes in our ports — and of the difficulties, with which 
creditors, under the treaty, were assailed. But the conduct of 
the American government, at this period, is now justly matter 
of unqualified applause, both at home and abroad. It has 
been mentioned by foreign statesmen with signal commenda- 
tion.* It preserved the honour of the country; manifested 
the entire independence and impartiality of the administra- 
tion; and, by maintaining a condition of neutrality, obtained 
that vast and most lucrative commerce, which may justly be 
said to have been the foundation of the uncommon wealth 
and prosperity, by which the United States are now distin- 
guished. 

In the spring of '93 France declared war against England 
and Holland. America had treaties of amity with these pow- 
ers. That with France, made in '78, did not materially differ 
from the common treaties ; but the treaty of alliance, signed 
the same day, is of an unusual character. The first ten arti- 
' cles of that instrument undoubtedly relate to the actual war 
between America and England, or such other war between 
France and England, as should grow out of the "alliance." 
The eleventh article is a mutual guarantee of possessions and 
sovereignty "from the present time and forever. "f And the 
twelfth is a further confirmation of the construction of the ele- 
venth. Some remarks on this subject will be found under the 
head of France, title " Convention of 1800." — A part of the Ca- 
binet considered this article as applying, altogether, to a de- 
fensive war. Separate from the very great difficulty of de- 
fining a defensive war, there appears to be no provision in 

* We particularly refer to a speech made by Mr. Canning in the 
Hou9e of Commons. 
4 See Treaty — second chapier, 
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the article itself, to warrant that interpretation. It isasimple I 
guarantee, in very brief, plain language, of the "present pos- 
sessions or such as should be acquired by the peace." The I 
article does not guarantee possessions that shall be made by ' 
conquests in future wars. But whatever may be the legiti- 
mate construction of thia celebrated treaty of alliance, we have 
only in this place to remark, that the government regarded itj 
as involving an obligation on their part impossible to fulfil. 

Soon after the state of war in Europe was known, the Presi-J 
dent issued a proclamation,* enjoining a strict neutrality onl 
all the citizens, and declaring that the government woi 
protect from confiscation such articles as were deemed contra- ] 
band by the "modern usage of nations.''* The government, how-fl 
ever, determined to receive aminister from the French republic* « 
though the treaty of amity made with Louis XVI. led to em-.l 
barrassments on this subject, as well as the existence of a 
gency consisting of certain members of the late royal femilfl 
of France. Cut it may well be a question, how far it is incum-'l 
bent upon nations to adhere to the provisionsof treaties, made J 
with a government that has been dispossessed. Though ast-M 
tions should only be discharged in the last extremity from the f 
obligations of treaties, when solemnly made, they are requiredfl 
by public law to recognize new governments as soon as it is. 
evident they are able to maintain their own independence, 
and system of internal or municipal law. This is done for the 1 
welfare and security of society. ■(■ 



*See before, title " Conveution of IPOO." 

1 We piiblish in Ihia (ilace the rules of nemraliljr, established by tlie \ 
government, and sent in instrui-tiona lo its Custom House officers. 

"]. The originBl arming aud equipping of vesfiela in the ports of tho I 
United States by luiy of the belligerent parties for military aerr 
fensive or defensive, is deemed unlawful. 

"3. Equipments of merchant vessels by either of the belligerent par- 
ties in the ports of the United States, purely for the sccommodation of 
Ihem as audi, is deemed lawful. " 3. Equipments i 
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The Executive was resolved, not only to maintain its neu- 
tral position, but the hope of concluding a commercial ar- 
rangement with one of the great belligerents was not entirely 
abandoned. The dispatches and advices, received from Eng- 
land, indicated a wish, on the part of that government, not to 
drive this country into a war; at any rate, it was desirable to 
ascertain, beyond a doubt, the dispositions of the British mi- 
nistry, — and either to remove the causes of the quarrel then 



3. Equipments in the parts of the Uaited Stales of vessels of war, 
or the governmeni of any of the belligerent 
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parties, which, if done to other vessels, would be of a doubtful d 
as being applicable eitlier to commerce or war, are deemed lawful ; ex- 
cept those which shall have made prize of the subjects, people, or pro- 
perty of France coming with their prizes into the ports of the United 
States, pursuant to U)e 17lh article of our treaty of amity and com- 
merce with France. 

"4. Equipnjents in the ports of the United States, by any of the par- 
ties at war with France, of vessels fined for merchandise and war, 
whether with or without commission, which are doubtful in their na- 
ture, as being ajiplicable either to commerce or war, are deemed law 
ful ; except those which shall have made prize, &c. 

"5. Equipments of any vessels of France, in the ports of the United 
States, which are doubtful in their nature as being appUcable to com- 
merce or war, are deemed lawful. 

"6. Equipments of every kind in the ports of the United States of 
privateers of the powers at war with Frunce, are deemed uulawful. 

"7. Equipments of vessela in the poru* of the United Stales, which 
are of a nature solely adapted to war, are deemed unlawful; except 
those stranded or wrecked, as mentioned in the lEth article of our 
treaty with France, the I6thof ourtren.ty with the United Netherlands, 
the Dth of our treaty with Prussia ; and except those mentioned in the 
19th article of nur treaty with France, the 17th ul our treaty with the 
United NethThnds, the IBth ef our treaty with Prussia. 

"8. Vessels of cither of the parties not armed, or armed previous to 
their coming into the ports of the United Stales, which shall not have 
infringed any of the foregoing rules, may lawfully engage or enlist 
therein their own subjects or citizens, not being inhabitants of the Uni- 
ted Slates ; except privateers of the powers at war with France, and 
except those ressels which shall have made prize, &c." 
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existing, or to obtain satisfactory evidence that Great Britain J 
was indifferent to their existence. The President, accordingly, < 
on the 16th of April, 1794, sent the following message to thefl 
Senate ; — 

"The cotrnnujiicalions, which I have made to you during yooH 
present session, from the diepalchcs of our minislcr in London^ 
contain a aerious aspect of our afiHtra n'ltb Great Britain, 
peace ought to be pursued wilb unremitted zeal, before tbe lal 
reaource, whicti has so ol'len been the acourgi: of aalioDa, ai 
not fail (o check the adF^incod prosperity of the United Stales, I ba?aB 
thought proper (o nominnle, and do hereby nomiiiale, John Jay, i 
envoy eKtraordinary of the United Stales, to his BriUnnic Majesty.l 

" My confidence in our minister plenipoienliarj in Londoi 
tinues undiminished. But a mission Ivlte this, while il correspondi 
nith the solemnity of the occiision, will announce to tbe world aj 
solicitude for tlie friendlj adjustment of our complaints, and a 
luctance to bostiiity. Going immediately from tbe United Stales,'! 
such an envoy will carry with him a full knowledge of tbe existing 1 
temper and senaibiUly ol' our country ; and will thus be taught t( 
vindicate our rights with firmness, and to cultivate peace nilb sin- ^ 
cerity." 

This has been considered one of the boldest and most de- | 
cided resolutions adopted by General Washington during h 
administration. It is one that at the moment, awakened most ' 
reproach and censure ; but we doubt exceedingly, whether any 
one measure, proposed by that illustrious individual, has 
been, in the end, accompanied with more good consequences 
to the nation. It confirmed at the time, the neutrality of the j 
country; and, consequently, extended to trade and commerce' 
all the confidence and security the certainty of that fact could 
bestow. No one feared that the United States would take 
part with England. This was impossible. Her neutrality 
could not be disturbed in that direction. And, when an en- 
voy extraordinary was nominated to his Britannic Majesty, 
the nation was satisfied, that the executive, at least, was de- 
termined not to lake part with France. This nomination set- 
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lied the question of neutrality for many years. The oppres- 
sive acts of the belligerents were then in their infancy, Ame- 
rica had, comparatively, suffered little ; and though not a sti- 
pulation, in favour of neutral rights, was made in the treaty 
of '94, Great Britain appeared to rest, for a moment, from the 
unjust exercise of her vast power on the ocean. America es- 
caped a war at this time, and she escaped an evil infinite in 
its consequences. The wasting wars of the French revolution 
were just then beginning ; and if this country had, at that 
early period, with all the heat and excitement of the moment 
upon her, rushed into the fray, no one could have meted out 
the degree of honour or dishonour that would have attended 
her course, or have foretold the disasters that would have 
overtaken her own matchless institutions. The progress of 
events, at last, drove her into a war with one of the great bel- 
ligerents ; but this was toward the close of a scene, of which 
she had been for twenty years a spectator. The distance 
of America from Europe, the youth and peculiarity of her 
government, at that time little understood, and certainly far 
from being confirmed, the narrowness of her resources, the 
entire absence of every species of military armament, power- 
fully combined to point out the course she should adopt. In 
ordinary times, it would have required neither uncommon 
firmness nor dexterity to have conducted the affairs of the 
nation. But this was a most extraordinary periods-extraor- 
dinary, not only from the remarkable circumstance, that 
France had now become professedly herself a republic, and 
was threatened with annihilation by a European coalition, at 
the head of which was England, — but more extraordinary 
Btill, from the moral phenomenon, that the minds of men, in 
all civilized countries of the world, were infinitely excited by 
an universal and overwhelming political infatuation. The 
government of the United States, depending solely on opi- 
nion, had to contend with this spirit. And that opinion, to 
which it looked for support and defence, was, itself, exceed- ■ 
ingly infected and bewildered. 
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Mr. Jay arrived in London in June. He was deputed f 
an extraordinary purpose ; and there can be no question, but 
a war would have taken place, if he had not succeeded in 
making a treaty. This insirnment was signed, with the British 
minister, in November of the same year, (1794.)* 



" This treaty of amity, conitnerce and navigation, waa signed ii 
London, Nov. 19, 1794, by William Wyndliam, Baron GreuvtUe, {<4 
Great Britain, and Mr. Jay for America, li is oneof tlie longest ii 
ties in the collection. We tjhall give some of the articles ei 
«n abstract of the remainder : — 

"Art. S. Great Britain lo v^ithdrawher troops from certain p 
irithin the boundary line of tbe United States, on or before the 1st « 
ynne, 1796, &c. Setilera and traders, residing in tbe precincts of tl 
posts to be surrendered, to enjoy their property unmolested, &c>'f 
These settlers not to be conipelled to become citizens of the Uoited 
States, or take tbe oatb of allegiance, &c. 

'*AaT. 3. Freedom of Intercourse and trade mutually allowed t 
and subjects of the two partie.t, and to the Indiana, on the con->4 
if America; the limits of Hudson's bay company excepted!^ 
Goods and merchandise not wholly prohibited, to be mutually admit- 
ted into the territories of each party, &.c. Each party may export 
goods not prohibited from the territories of the other. No duty of en- 
try to be levied on peltries brought by land, &c. Indians not to pay 
irapo.Bt or duty. No higher or other tolls, &c. to be demanded than 
are payable by natives, on either side ; ajid no duty to be paid on 
goods which are merely carried over portages, and not attempted ti> 
be sold or exchanged in the passage. 

" Art. 4. A joiut survey of the Mississippi to be made, ftora one de- 
gree below the falls of St. Anthony to the principal sources of that n-M 
ver, to ascertain whether a line, drawn due west from the lake of tfasf 
woods, will intersect the Mississippi. 

"Art. 5. Commissioners to be appointed to identify the river Bt^ 
Croix, designated in the definitive treaty of peace. 

"Art. 6. Whereas it is alleged by divers British merchants and'^ 
others his Majesty's subjects, that debts, to a considerable 
which were bona fida contracted before the peace, still remain owing " 
to them by citizens or inhabitants of the United States, and that by 
the operation of various lawful impediments since the peace, not only 
ihe full recoveiy of the said debts has been delayed, but also the value 
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It ia well known that this treaty was exceedingly unpopu- 
lar. The President had early detemiiiied to ratify it ; and, 
after a very long and carclul examination, it was finally rati- 



aiid seourity thereof bavc been, in several instances, impaired and Ics- 
eened, so that by the ordinary course of judicial proceedings, tlie Bri- 
tish creditors caonot now obtain, and actually bare and receive full 
and adequate conipeiiHBtion for llie losses and damages wliieli tliey 
have thereby sustained, it is agreed, that in all such cases, where fuU 
compensation for auch losses and damages cannot, for whatever rea- 
son, be actually obtained, had, and received by the said creditors in the 
ordinary course of justice, the United Slaiee will make fuU and com- 
plete compensation for the same to the said creditors : but it is dis- 
tinctly understood, that this provision is to extend to such losses only 
as have been occasioned by the lawful impediments aforesaid, and is 
not to extend to losses occasioned by such insolvency of the debtors, 
or other causes as wauld equally have operated to produce such loss, 
if the said impediments had not existed ; nor to such losses or damages 
^ have been occasioned by the manifest delay or negligence, or wil- 
ful oniiesion of the claimant. Five commissioners to be appointed to 
ascertain the amount of losses which the United Slates consent to 
make good to British creditors. 

" Art. 7. Whereas complaints have been made bj divers merchant^, 
aud other citizens of the United States, that during the course of the 
war in which bis mojcsty is now engaged, they linve sustained consi- 
derable losses and damage, by reason of irregular or illegal ca.ptiire? 
or condemnations of their vessels and other property, under colour of 
aulhorily or commissions from his majesty ; and that, from various cir- 
cumstances belonging to the said cases, adequate compensation for the 
losses and damages so sustained, cannot now be actually obtained, 
had, and received, by the ordinary course of judicial proceedings ; ii 
is agreed, that in all aucfa cases, wjiere adequate compensation cajinol, 
for whatever reason, be now actually obtained, had, and received by 
the said merchants and others, in the ordinary course of justice, full 
and complete compensation for the same will be made by the British 
government to the said complaiuants. But it is distinctly understood, 
that this provision is not to extend to such losses or damages as have 
been occasioned by the manifest delay or negligeace, or wilful omis- 
Bion of the claimant. Five commissioners to be appointed with the 
■ante powers, (mutalit mutandii.j as those appointed in virtue of llie 
6th article of thin treaiv. 
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iied by the Seoate, a precise constitutional number voting for 
it. A reservation was, however, made, in relation to the 
twelfth article. That article regulated the trade between the 



! and Britiah Bubjects holding lands in 
□ exercise the rights appertainiDg thore- 



n fuDils, to be confiscated 



" Art. 9. American citize 
the territory of either party, 
to, as if they were natives. 

" Abti 10. No debts, or moneys, vested 
^' in the eveot of war. 

" Art. 13. Vessels belonging to citizens of tbe United States, 
I admitted into tlie ports of the British East Indies. Proviso : 
I ing, in time of war, the exportation of railirary and naval stores and 
^ rice from tbe British ports. Reciprocity, as to tonnage duties, &c. Re- 
[''oiprocity, alsu, as to duties on cargoes. Tbe trade from tbe Britiah 
LiEAst Indies to be direct to the United States. American vessels not 
r allowed to carry on the coasting trade in tbe British East Indies. The 
citizens of the United States not to reside in, or go into tbe interior 
parts of the British East Indies, without permiBsion. 

"Art. 14. Reciprocal and perfect liberty of commerce, &c. between 
the Britiah dominions in Europe and the United States. 

" Art. 15. Neither party to pay, in the ports of the other, higher 
r different duties than are paid there by other nations on like arii- - 

" Art. 17. Vessels captured on suspicion of having contraband, or 
•Mtmi/^i property, to be sent into the nearest port ; the contraband, &c. 
I to be taken out, and the vessel and remainder of ihe cargo to be al- 
lowed to proceed. 

" Abt. 18. Vessels of either party, not to be detained, on attempting 
ID enier a blockaded place, unless previously warned u&. 

"Art. 21. A third (enemy) power, not allowed to enlist citizens or 
' .. eubjecta of either party. Pers:ons taken offending against the provi- 
krions of this article may be treated as pirates. 

Irt. 24. FrivBtecra of a third [enemy) power, not to arm in the 
fe ports of either nation, nor to sell their prizes. 

" Art. 35. Prizes made by ships of war and privateers of either 
^party, allowed to enter and depart from the ports of each other, with- 
out examination. Neither party to allow the ships or goods belong- 
- ing to citizens or subjects of tbe other, to be taken within cannon shot 
of its coast. 

■' Ah-l-. 
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United States and the West Indies. The Senate agreed to 
the ratification, on condition an article was added, suspending 
the operation of the 12th. This presented a new and great 
difficulty. The Senate advised to the ratification of an arti- 
cle that had not been laid before tiiem ; and the President 
was called upon, under that advice, to ratify a treaty, into 
which the article, that was made the condition of the ratifica- 
lion, had not been introduced. In the mean time, the English 
revived their provision order. This circumstance led to con- 
siderable delay, on the part of the American government. 
However, in tlie month of August, the President, being satis- 
fied that the proceedings of the Senate fell clearly within the 
meaning of the constitution,* resolved to ratify the treaty, and 
to accompany that act by a strong memorial, directed against 
the provision order. This step was attended with happy 
consequences. The order was revoked, and the treaty was 
at last ratified in the usual form, the 2Sth of October, 1795, 
together with an additional article, suspending the operation 
of the twelfth. 

The objection of the Senate to the twelfth article was per- 
fectly just. It allowed a direct trade between the United 
States and the British colonies in the West Indies, in vessels 
not exceeding seventy tons in burthen, but the United States 

" Art. 36. In case of a rupture, the merchants and otjiera of the 
two nations, during good behaviour, allowed to continue their trade. 

" Aar, 37. Peraous charged with murder or forgery, seeking an 
eaylum in the dominions of either party, to be delivered up on requi- 

The first ten articles were agreed to be jiermnnent. In 1796, nn 
explanatory article, respecting the third article, (concerDing the Iii- 
diaoB,) was agreed on ; and in '98, another article, relating lo the sourer 
of the St. Croix, was made — the first in Philadelphia, between Mr. 
Pickering, the Secretary of State, and Mr. Bond, the Enghali Consul 
GeDeral, — and the other at London, hetwepn the Amrricnn Minister. 
Mr. King, and Lord Grenvillp. 

'' .\ri. 2. Pee. 2. par. 2. 
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were tinder aa obligation to restnan their vessels ftom carry- 
ing certain articles, the produce of those islanda, to aoyolhra- 
place than the United States. One of these articles was col- 
Ion. Il is now generally known, that the American miniat«i 
^vho negotiated the treaty, was not aware that cotton was ^- 
leady introduced into the United States, and had become as 
article of export; — a fact of which he could well be ignorant, 
|i fi>r we find it stated in the debates of Congress, that a mt 
Lberfrom South Carolina observed, in the House of Repre- j 
[ jtentatives in '89, that the peofrfe of the southern states itt- | 
J tended to cultivate cotton, and "if good seed could be pro- I 
KxfiUred, he believed they might succeed." When the treaty , 
1 -was made, the amount of the export could not be ascertainedf i 
ier, till 1803, no discrimination was made between cottea 1 
wool of domestic and of foreign growth. The twelfth article ] 
would, therefore, have certainly stopped the export of that | 
commodity, which amounted, at the time this article would I 
have expired by its own limitation, to about 45,000,000lbs, 
annually. It is also quite clear, that this article would have 
broken up the greater part of the American carrying trade. 
During the continuance of it, the Americans were forbid fi 
carrying " anj/ molasses, sugar, coffee, cocoa, or cotton, in An 
can vesseb, either from Ins Majesty's islands, or from the VmtBt ] 
Stales, to any part of the world, ejtcept the United States." Thia | 
provision would have, in effect, deprived America of a great I 
part of the benefits she derived from a slate of neatralitJ^J 
during the wars in Europe. Access to the West India islandB,! 
under the protection of treaty, was abandoned by cancelling I 
this article ; though the arrangement, as to the burthen of the* 
vessel, may be considered a judicious one. On another occa-T 
«ion, an intercourse was permitted, by the French govem^J 
ment, with their islands, in vessels not exceeding sixty tons nM 
turthen. The treaty restored the posts on the western {toO' ' 
tier to the Americans, without an indemnity for their long 
detention, or for tiie slaves carried off by Sir Guy Carleton. 
The English had held these posts twelve years, in violation of 
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the treaty of '83. This provision can only be considered as 
an acknowledgmeot, on the part of the AmericanB, of having 
violated the same treaty, to the extent declared by tlie Eng- 
lish, — and it was an absolute surrender of the property re- 
moved from New York in '83, 

Ship timber, tar, hemp, sails and copper were declared 
contrabimd, though declared free in all the treaties made with 
the United States and other nations. The laws of nations 
do not specifically enumerate them as subject to confiscation. 
Provisions also, were declared contraband, according to the 
modern usage of nations.* This is, obviously, an arbitrary 
distinction, and in most respects unmeaning, — because the 
question, in the correspondence between the two govern- 
ments, had turned upon the point, whether public law made 
provisions contraband or not. Referring the principle to this 
staiidard was, in other words, acknowledging the pretensions 
of England. Wherever she had the power to enforce her 
orders, she had declared provisions contraband of war. There 
was, also, an express declaration, that the Hag did not cover 
the merchandise. This is the only treaty, signed by America, 
in which this acknowledgment can be found. We have never 
been able to obtain from England a denial of this right of the 
belligerent, but sdcnce wears a very different aspect from a 
direct confirmation of the legality of the practice. The Ame- 
rican government had, however, before acknowledged this 
principle, in its official correspondence. We refer to a pas- 
sage in Mr. Jefferson's letter of July '93. f The treaty did not 
define the right of search or blockade, but acknowledged 
both in general terms. 

• Tlie article, however^ entitled them to the right of pre-emption ; 
though this provision does not, iu reality, alter the principle of tbe sti- 
jtulation. 

t " Lea marchaoiiizes neutres charstees par Peneraie soni librcs , 
01>1b le pavilion neutre ne neutmliK-e pas In march'rindize enaemie." 
(Schoell, vol. if. p. 15.) This is the leading doctrioe in the oldest 
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These were the points that related to the laws of nations. 
They certainly could not be considered as fevourable to the 
United States ; but these were doctrines England would not 
relinquish, as this government has had abundant experience. 
She would not yield them to the armed neutrality of '80, nor 
has any one state, or coalition of slates, yet succeeded in 
compelling her to abate a tittle from a rigorous enforcement 
of them, Mr. Jay's treaty has been called an instrument that 
settled nothing. There is some ground for the description. 
The position and boundaries of the Mississippi and the St. 
Crois, the debts, and the spoliations, were referred to com- 
misBioners; the West India trade, reciprocal duties, contra- 
bands, the neutral flag, and provisions, to future negotiations. 
These were really the principal provisions of the treaty. It is 
worth while to trace, for a moment, the history of these dif- 
ferent objects of negotiation. The north-western and north- 
eastern boundaries, though in progress, have not bfeen settled 
to this day ; the commission on the debts was suspended, — 
and the American government agreed to pay, under the 
convention of Mr, King, m 1802, a sum of £600,000, as 
a release from the obligations of the si.vth article of Mr. 
Jay's treaty ; the West India triide has not yet been se- 
cured ; and the great questions of neutral flag, contrabands, 
and provisions, rest in the same profound uncertainty that 
they did in '94. But the treaty was not without some advan- 
tages to the United States, though its principal advantage 

work extaot od maritime law. It was received at a time when it 
was easy to ascerlaio the ownership of goods or cargo — when the 
owner embarked with and accompanied his goods to a market. 
The application is more difficult in modern d;iys. Business is dow 
done bj commission, and the transfers of trade are constant, and 
exceedingly involved, England, at tlie peace of Utrecht, acknow- 
ledged that the flag covered Ihe merchandize. The basis of the 
armed neulnilily of IIBO, and 1800, was this principle,— but they 
effected nothing for neutral commerce. 
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consisted in its having decided the question of neutrality ; — 
if it settled none of the leading questions of neutral rights, it 
at least prevented a war, at a moment when the government 
and nation were in every respect unprepared, — in itself a vast 
benefit. It opened all the ports of Great Britain in Europe, 
on equal terms ; all her ports in the East Indies, — but it made 
the trade round the cape direct, and forbid the coasting trade. 
Before the treaty, the Americans had both an indirect and a 
coastwise trade in India. They carried cottons, for example, 
from the British settlements in the East Indies, to Canton. 
But the trade to India and Europe depended, before '94, on 
the pleasure of the British government. It was now secured 
by treaty ; a fur trade to Canada was also gained. 

The ratification of this treaty may be considered the pro- 
per solid foundation of the commercial prosperity of tlie Uni- 
ted States. It was the first act of the government that pro- 
ved the stability of the federal conatitution. It was a severe 
trial ; and the steadiness with which the government bore the 
shock, may be attributed, in some degree, to the personal cha- 
racter of the President.* 

* In 1791, the lords of ihe committee of Privy Council made a very 
miaute report on the trade of England with America. This report 
was intended to show on what terms it would be favourable for Great 
Britain to conclude a treaty with the United States. The West India 
planters were very desirous of having an iniercourae opened with 
America, immediately after the peace of '83. — [Collection, &c. of re- 
ports on trade and navigation, &c. London, 1807, published by order 
of the society of ship owners, &c.) 
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CHAPTER X. 

TREATY OF GHENT OF JSU WITH GREAT BRITAIN. 



Little settled by Jay^i treaty — Mr. King,ministerto Engltmd — Made no 

trtaty — Succteded by Mr. Monroe — Prapotei a coinj«ifimt to Lord 
Hawkeibury—Rule b/ '66 — Account of it — Itijuriovs to Atntriain 
commerce — Special misiion of Mtiirt. Monroe and Pinkney—Conf 
vention ■witb Lords Holland and Aucklaad — Mozt favourable tvor 
made — Prenitent rejects it witkout consulting Senate — Iniprettmwi—' 
Jiccoioit of if — Opinions of Foster, Mansfield, and Cliatham-^-Cfaur 
vention with Lord St Vincent — Chesapeake — England offered repa- 
ration — Refused to cannder the affair in connexion with other topict 
in discussion — Mr. Rose — Mission ineffectual Orders m cotmtU — 
Great semation—Erskiiiearrangantnt — Uatttecesafal — Ershinewitlir 
drown — Mr- Jackson — His correspondence teith government— Dis- 
ttmstd— England expresses no rnork of displeasure — Antedated deeret 
—England refuses to repeal orders- — Declaration of lai2 — War — 
Remarks on neutrality — Mediation of Russia- -N'ot successful — Peace 
of Ghent — JVo disputed point settled—Peace — Policy of America-^ 
War of \S12, good effect on national character— Mr. Adams, minis- 
ter to England — Mr. Bagot to this country. 

We shall give, in this chapter, an account of the different 
negotiations that led to the war of 1812 with Great Britain, 
and hnaily terminated in the peace of Ghent of 1814. We 
propose to divide tWa period into two parts ; — the 6rst relat- 
ing to events immediately preceding the orders in council of 
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1807, and llie other, coinprchendiDg ibe portion of lime from 
tJiat event to the peace above-mentioned. 

We have remarked in the preceding chapter that the treaty 
of '94 in reality settled but few of ihc important points in 
discussion. If Europe had relapsed into its original condition 
of peace and quietness, this circumstance would have present- 
ed itself to the mind with little relief- But subsequent events 
gave to those questions an importance no one could have 
anticipated. As the power of France increased on tlie land, 
that of England seemed, witli corresponding industry and acti- 
vity, to magnify itself on the ocean. Fresh conquests led to 
new blockades, and retabation became a pretext for renewed 
and aggravated outrages on neutral rights. They were re- 
peated and enforced every year with increased severity and 
an alarming augmentation of power till a place of refuge or 
safety could be found for the neutral, neither on the ocean, 
nor in any part of the continent of Europe. The peace, or 
rather truce of Amiens, afforded a momentary respite, but 
with that slight exception, it must be considered that the two 
beUigerents actually waged a maritime war upon America 
from the year 1792 to 1812. 

Rufus King, of New-York, was appointed minister pleni- 
potentiary to the court of St. James, in May '96. He remain- 
ed in that country till 1S03.* He discussed in a full and 

* We sliall give in this note n continuation, fruni (lie laai chajiter, of 
tJie hostile acta of Great Britain ; — 

" 17!)?, Apnl 11. Horatio Nelson declared Cadi^ to he in a sinto of 
blockade. 

" 1799, March 23. All the ports of Holland declared in a Btiiio of 
rigid blockade. 

" 1799, Nov. 27. The blockade of March siisponded. 

"1803, Juno34. Insinictions issued, not to interrupt tlio direct 
trade between neutrals and the colonies of eneniiea, unless, npori the out- 
ward passage, contrahanrl articles hod been furnished by tho nuutralH. 

"1804, Januarys. Cprtoin ports of Maittdqc "id (iuoduloupn 
declared in blockade. Tho siege of Curacoa convened info blorkodc. 

" irtli, 
29 
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satisfactory manner the principal j)rovisioiis of maritime law, 
in which this country feels an interest, though willi the excep- 
tion of two conventions in relation to the treaty of '94, 
already mentioned, he did not succeed in agreeing on any 
formal instrument, regulating the commerce or delining the 
rights of neutrals. To the article of impressment, Mr. King 
gave particular attention, and made great progress in securing 
an arrangement that would have afforded essential protection 
to our seamen. But it failed from a cause that will be here- 
after mentioned. Violations of neutral rights, though very 
galling, were trifling during his residence in England, com- 
pared with those of the preceding or succeeding years. Mr. 
King returned to this country in 1803, and was succeeded by 
James Monroe of Virginia." As it will be necessary to exa- 
mine with some attention the points in dispute between the 
two countries, in giving an account of the treaty concluded 
with the British government in. 1806 by Messrs. Monroe and 
Pinkney, we have presented only a very brief summary of 
Mr. King's negotiations. For the same reason, we shall pass 
rapidly over the diplomatic intercourse of Mr. Monroe with 
thatcountry. Early in 1804 he proposed to the British mims- 
try, by direction of his government, a convention regulating 
the right of search, blockades, contrabands, &.c. A copy of 
it will be found in the state papers lor the year 1804, The 
war, between France and England, having been renewed io 
1803, the British government having given indications of re- 
turning to her former maritime pretensions, and, in conse; 
quence of the peace of Amiens, the commercial part of the 
treaty of '94 having expired in the autumn of the preceding 
year, it was matter of very ^pressing importance, not only that 

" 1804, August 9, A rigorous blockade established at ihe entrances 
of tthe ports of Fecamp, Si. Vallery, and other places on the French 

* Mr. Robert Liston (afterwards Sir Robert Liston) succeeded Mr. 
Hammond, as envoy extraordinary and minister jilenipoteiitiaiT, is. 
This coimtry. He^wae appointed in March. 1796, 
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the rights of the neutral should be RuaWy ascertained and 
secured, but that the trade of Great Britain and the United 
States should be placed upon a firmer and more permanent 
footing than the law of the respective countries afforded. 
From that period to the year 1815, the whole American com- 
merce to the British possessions, in every part of the world, 
rested upon the uncertain and most unsatisfactory protection 
of acts of Parliament. Undoubtedly, it might be expected, 
that mutual interest would maintain, on both sides, a continu- 
ance of such regulations as should be Just and equal. But 
the convention, submitted to lord Hawkesbury by Mr. Mon- 
roe, embraced only articles having a reference to our mari- 
time rights. It failed, for the same reason that all other ne- 
gotiations of the like tenor have failed, with the British go- 
vernment. 

Matters stood in this situation till August, 1805 ; when, by 
an instruction of the British government, of die 17th, the 
" direct trade with the enemies' colonies was made subject to 
restrictions." This revived, in full force, the celebrated rule 
of the war of 1756. Few acta of the belligerents have more 
deeply wounded the rights of this country or done a more 
serious mischief to its commerce. We shall take an opportu- 
nity, in this place, in order to avoid future repetition, to com- 
press into a brief form those general considerations, that be- 
long to the history, application and justice of this assumed 
principle of maritime law.* 

This rule is generally called the rule of the war of '56, It 
was then first universally promulgated, and applied in strict 

* Wa refer the reader lo a work, entitled " An Examination of the 
British Doctrine, which subjects to Capture a Neutral Trade, not open 
ID time of peace." Tliia dissertation wos understood to have been 
written by Mr. Madison. One of the best productions on tbo other 
side, is " War in disguise, &c." by Mr. James Stephen, who made 
himself conspicuous, as a member of ParliooiBBt, on the American 
question. We shall, shortly, have occasion to refer to his speech on 
the orders in council. 
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rigour, tliougli it existed previous to tliat time, particnlariy in 
1744.^ All impression has generally prevailed, that this 
" rule" was not exercised during the war of the revolution. 
Robinson, in the note to which we have just referred, fur- 
nishes undoubted evidence that it was maintained ; and, if 
the application was not universal, it was only because some 
of tlie enemies' colonies had been opened before tlie war, for, 
the purpose of supplying them with provisions. Here the' 
colonial trade was not altered (flagrante hello) by the pres- ■ 
sure of tlie enemy. In the admiralty courts, the princif 
discussions have been on the modifications or relaxations 
the rule. We shall give the general principle in tlie words 
of the author before quoted : — 

" The fundamental maxim of the trade being founded on r sys- 
tem of monopolizing (o the parent slate, the whole trade to and 
from her coloDiee, in time of peace ; it is not competent to neutral 
states, in time of war, to assume that trade on particular indulgen- 
ces, or 00 temporary relaxations, arising from the state of war. 
Such a trade is not entitled to the privileges and protection of a 

neutral character." "The neutral has a right to carry on his 

accustomed trade. In time of peace, he ia excluded from the colonial 
trade; he, therefore, suffers no injury, in being excluded from it 
in time of war- If he is admitted to il, it is only in consequence of 
the pressure of the enemy. But a neutral has no right to inter- 
pose in a war, and aiford aid to one of the belligerents. Whenever 
suspensions of the colonial system have been enacted by the mo- 
ther country, before war, the admiralty has always respected them 
flagrante bello." 

The British government maintained, from the time the war 
with France began in 1792, to the peace of Amiena in 1802, 
and again upon the renewal of the war in 1803 till 1805, the 
substance and spirit of the rule of '5C. They did not allow 
the direct trade between the colonies and the mother coun- 
try, but the various relaxations of this rule mitigated the seve- 
rity of its application. An indirect trade was permitted, and 

* Robinson's Reports, vol. vi. Append, Note. 
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as a proof of an indirect trade, the courts required no other 
state of things than that the goods should have been fairly im- 
ported, and tlie duties paid on them ; a continuation of the 
voyage was, therefore, made to depend upon the evidence 
furnished. But the court of appeal, in the case of the Essex, 
in 1805, established that the trade was illegal, the continuity 
of the voyage not being broken. The sole reason of this ex- 
traordinary decision was, that the duties on the cargo had not 
been paid in money, but by a bond of the importer. This 
distinction embraced the whole foreign trade of the United 
States. The decision was rapidly and eagerly spread among 
the public and private armed vessels of Great Britain ; and in 
the course of a few months, the ports of that country were 
crowded with American vessels for trial.* 



* This decision of the Court of Appeals, 
strict principle of the English govBromenl, 
neutral with an enemy's colony; but it w 
American commerce, from the 
which it interrupted, had been safely and c 
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at least, 1801, not only under the protection of an opinion of the king's 
advocate general, officially conimunicaled, but also of the order of Au- 
gust 18ft3. That instruction has, already, been cited ; but in 1801, the 
minister in England, Mr. King, having protested against certain deci- 
sions of the vice-admiralty courts, lord Hawkesbury notified to him,in 
a formal manner, the opinion of the principal law officer of the crown, 
which is in these words :— " The high court of admiralty have express- 
ly decided, {and I sec no reason to expect that the court of appeals 
will vary the rule,) that landing the goods and paying the duties in the 
neutral couatry, breaks tlie continuity of the voyage, and is such an 
importation as legalizes the trade ; though the goods bo re-shipped in 
the same vessel, and on account of the same neutrd proprietors, and 
fijtwarded for sale to the mother country." — The decision of 1805 was 
founded on this Gonsideralion, that as the duties wore not actually 
pud, the greater part being returned in the shape of debentures, (a 
provision of the custom-house laws of iliis country, with which the 
English do not appear to have been acquainted,) the importation was 
not a bona fide one. See judgment of Sir Wilfiam Grant, in case of 
■\Villiam. Robinson, vol. v. p. 387. 
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The rale of '56, and iu modifications, or relaxations, are 
liable to numerons objections. A colony is part of a coun- 
try, and, therefore, as much subject to commercial regalati<m8 
MS any other part of the country. In peace, the parent stale 
has the whole monopoly of a colony ; in war. it has the same 
right to regulate its trade. A belligerent can acquire no 
rights to the territory of another, but by conquest ; or to ccmh 
trol its trade, except upon the acknowledged principles of 
blockade or contraband, so far as the neutral is concerned. 
If neutrals are allowed to have, in war, only the trade permit- 
ted in time of peace, it is obvious, that as few limitations as 
possible should be put to this trade. But ¥rar cuts off a great 
deal of trade, in the customary form of contrabands and 
blockades. Neutrality is not a new state of things, as it re- 
spects the conduct of the neutral. He is placed in that situ- 
ation by the conduct of other parties. The state of war or 
peace of a third party cannot, by any natural right, affect the 
right of a neutral nation to conduct its commerce, for neutra- 
lity is a continuation of its former condition. The 
of the belligerent is changed, not that of the neutrals ^ 
right to disturb the condition of the neutral is, therefore, a 
conventional one. If the war opens a new course of trade in 
innocent articles, the neutral has a right to take advantage of 
it ; he may in this way remunerate himself for the privati<Mi8 
the laws of nations compel him to submit to. A neutral has 
a right to carry neutral commodities from one port to another 
of the mother country. Why not from a colony to the mo- 
ther country ? In time of war, the mother country may alter 
her commercial regulations. She may allow the neutral to 
export or to bring to her articles not permitted in time of 
peace. We sec no difference, in this respect, between the 
trade of a colony and that of the mother country. Both are 
systems of monopoly ; both subject to such commercial regu- 
lations as the parent state may choose to adopt. This right 
cannot be conceded to the belligerent, because it would real- 
ly throw into his hands the principal part of the commerce of 
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tbe world. Tba neottal has no oMerest id die war; and tbe 
juat con^uuctioo at the law^ of war is, that they 8ho«Id 
abridge the bshts of a third portf to the smallest pos&ible de- 
gree. Tht whole basioese of contrabaiMi is one of cobtsa- 
tiOB. We allow, tso, tbe legittmacy of a blockade only «■ 
the considcfatioD, that the beiJigereot has actual posseetioa 
of the waters, or the lenitof^ , and has the means of establish- 
ing and enforcing oo it hi» own municipal regulations, pre- 
cisely as be could do at home. Great Britain has. also, re- 
peatedly suBpeoded her own colonial acts, in time of war, and 
opened new trades to the neutral. Contrabands, as they 
are specified in m(»t conreotions, constitute but a very 
small portion, indeed, of the trade of every country. But to 
supply one belligerent with them, may do a vast injury to 
the other. On this ground, the neutral foregoes the ^ght 
benefit of a trade in those articles. The colonial trade has a 
very different character. To arrest vessels, engaged in this 
business, upon any part of the ocean, is permitting to the bel- 
ligerent the exercise of a great power, exerted in a very op- 
pressive manner. 

In itself the right of navigation is of course as unlimited as 
the ocean, and the right of commerce depends on the plea- 
sure of the nation whose ports we wish to frequent. The pri- 
vileges of commerce do not depend upon the laws of nations, 
but upon the will of the parties ; and these privileges are re- 
gulated by treaties. Nations are not under any obligation 
to account to the world for their commercial regulations ; and 
regulati<mB that depend upon treaties are (of course) not af- 
fected by a war in which either party may engage. War 
does not deprive neutrals of a single right, — their commerce 
remains unshackled, with the exception of those articles that 
are directly and immediately useful in war. Undoubtedly, it 
is for the benefit of the belligerent to contract as much as 
possible the trade of the neutral ; but utility docs not consti- 
tute a right. The neutral abandons the trade in contrabands 
because the belligerent considers these articles dangerous- 
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It is difficult to understand why he should abandon a trade, 
that is perfectly innocent. If belHgerenta are allowed to cut 
off the trade of neutrals, — to abridge their commerce, it is 
difficult to conceive, why the neutral should not be allowed 
to profit by al) the trade that is open. Great Britain allows 
a relaxation in her navigation laws, in time of war. She al- 
lows a trade to a colony whose supplies are intercepted by 
the war. She allowed a license trade, to a very great extent, 
during the war with France from 1802 lolSll.* The rule 
of '56 annihilates the neutral character; it makes all trading 
nations parties to a war; it denies to a neutral the right of 
commerce during the war, for if the principle may be made 
to apply to a colony, it is obviously perleclly easy and just to 
transfer tlie whole severity to the mother country. But, in 
truth, the belligerent has nothing to do with enforcing the 
municipal laws, the colonial acts ofitH enemy, 

Mr. Pitt died in January 1806, and the fcnuation of a new 
ministry in the beginning of February, in which Mr. Fox was 
Secretary of the Foreign Department, awakened hopes that 
Afaencan affairs would assume a more favourable aspect. 
No change, however, in the views or proceedings of govern- 
ment, took place. The new ministry appear to have imbibed 
the sentiments that governed former administrations. Eng- 
land had entered too deeply upon a system of policy, to be 
disturbed by the private or personal wishes or opinions of in- 
dividuals. Nothing seemed to remain to ministers, from wha^ 
ever political party they were taken, but lo keep the natioa. 
firm and steady in its course. Mr. Fox died in September (tf . 
the same year. 

Our own government determined, at this time, to make *;' 
fresh and stronger effort for a maritime arrangement ; not 
only induced to this step by a change of ministry in Eng- 

* From a atatemeiii, niade lo ilie House of Coinraons,it appears that 
53,377 licenses to trade with the enemy, were granted during this 
period. 
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land, but feeling every day more and more the great r 

ty of securing a formal protection for neutral commerce. In 

May, a commission was issued, appointing Mr. Monroe, atill 

' resident in London, and William Pinkney, of Maryland, 

« jointly and severally, ministers plenipotentiary and envoys 
extraordinary to the court of St. James,* They were direct- 
ed to propose the terms of a convention more ample, and em- 
bracing a greater number of points, than the one unsuccess- 
fully presented in 1804 by Mr. Monroe. These commission- 
ers concluded, on the 31st December 1806, a treaty of amity, 

. navigation and commerce with lords Holland and Auckland. 
Although this instrument was not ratified by the United 
States, yet, as the most favourable arrangement ever made 

■ with Great Britain, it is in every view an important event in 
the diplomatic history of the country. We shall briefly state 
the principal provisions of it. The articles of the treaty of 
'94, not expired, were confirmed in their full tenor ; — the 
trade to India was made a direct one ; the treaty of '94 allow- 
ed any trade to, but only a direct trade from, the British pos- 
Bessions in the East Indies ; — a reciprocal and perfect liberty 
of commerce and navigation was agreed on between the Uni- 
ted States and British dominions in Europe. As to the West 
Indies, all parties remained in full posseasion of their rights ; 
but the colonial trade {11th article) with an enemy's colony, 
was regulated in a manner satisfactory to this country. The 
commissioners were permitted, by their instructions, to adopt 
the principle, in relation to a colonial trade, that is found in 
the supplement of the treaty (added in October,) of June 
1801, between England and Russia. This was not a depart- 
ure from the principle of the rule of '56, though not a full en- 

, joymenl of the right on the part of the belligerent ; it was 
only an abridgment of the right. The United States could 

* It is proper to slate in this place, that Mr. Anthony Merry, op- 
pointed in Fehrunry 1803, succeeded Mr. Liston aa envoy eslraordi- 
nory and miniater plenipolentiary. He remained till llie ni>poii)tinpni 
of Mr. Erskinc. 
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not consent to destroy the continuity of the voyage more than 
by landing ike goads and »ecuring the duties on chniiging Ok ves- 
sel. This is all the government conld concede, and no other 
evidence of this fact could be furnished, than the documents 
of the custom-house officers. The American government 
Iiave never acknowledged the vahdity of the rule of '56 ; but 
as the commerce of the country had accommodated itself to 
Hie various relaxations, introduced since '02, and as this com- 
merce was exceedingly valuable, — without renouncing any 
principle whatever, they were desirous of conferring upon it 
all the consistence and protection, circumstances would ad- 
mit. The precise meaning of the lltli article, taken in con- 
nection with the British orders, instructions, and decisions of 
courts, does not appear to have been altogether understood. 
At the time the convention was made, the only point in con- 
troversy, on the application of the rule of '56, between the 
two governments was, what constituted a continuity of a voy- 
age. The convention defined this ;* and, in reality, obtained 
all the United States at the time sought. Provisions were 
exempted from the list of contraband. This was a great ii»- 
provement on the treaty of '94, On the right of search, and 
impressment, no stipulations, at all effectual, were mode. 
Our government, in their instructions, consented to the right 
of search, — but with such modifications as exist in conven- 
tions with other states. The neutral should never be compel- 
led to send his boat on board an armed vessel, nor be requir- 
ed to assist the belligerent in the very detention, from which' 
he is suffering. It is sufficient, that he should be detained, 
and it is more convenient for the belligerent to send, as he is 
supposed to be prepared for these purposes. It is, also, in 
mEiny cases exceedingly dangerous for the neutral to under- 
take that business ; the crew being often small, and the boats 
bad. The papers of the vessel, and the lives of the men, are, 
in this way, put in jeopardy. 

^ ^ S^pp Iptter ot" Mr. Monrop. 
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The President, without consulting the Senate, refiised to 
ratify this treaty, principally because the instrument did Jioi 
contain a provision against impressments on tUe' high seas. 
It is certainly now a subject of great doubt whether this pro- 
ceeding was judicious. The treaty gave a permanent, and, 
in most respects, a satisfactory character to American com- 
merce, for ten years at least, in Europe, and in the East 
and West Indies ; and, compared with previous and subse- 
quent treaties, it is probably the most favourable arrange- 
ment ever made with Great Britain. It was concluded with 
lords Holland and Auckland, under the Grenville administra- 
tion, of which Mr. Fox was a principal member till his death. 
This country could not have expected to obtain such advan- 
tageous terms from any other ministry. The parties had la- 
boured with great zeal upon the points in dispute ; and they 
brought to the consideration of the subject uncommon talents 
and an unusual portion of experience. It cannot be ques- 
tioned but tliat they entered into the undertaking with a most 
sincere desire to conduct tliis long, irritating, and unprofita- 
ble discussion to an honourable conclusion. 

This treaty is another of the illustrations furnished by the 
diplomatic history of this country, of the impracticability of 
obtaining from England an acknowledgment of the general 
laws of nations, touching the right of search and impressment, 
as well aa the difficulty of making any satisfactory arrange- 
ment concerning the West India trade. It is quite evident, 
that England would not have peaceably renounced her con- 
struction of maritime law, and, if this country had insisted on 
it as indispensible, a war was inevitable. But this, America 
never has done ; the war of 1812 was not declared on lliese 
grounds. One administration refused to sign a convention, 
in which there was no stipulation on the subject of impress- 
ment. But we are not aware that the denial of this right, on 
the part of England, was ever made by America a condition 
of peace or war ; it has always been considered matter of ne- 
jroliation. If the country was not prepared to propoed.to 
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hoBtJIIli^s for the most just protection of the rights of her own 
seamen, it is not easy to understand the policy that should 
dictate the rejection of a treaty, in other respects advantage- 
ous, which was simply silent on this topic. The government 
could have seen nothing in the .situation of England, that pro- 
mised a relaxation of the principle: and Messrs, Monroe and 
Pinkney were convinced, it was impossible to make any satis- 
factory arrangement on this head. 

England has ever insisted, with remarkable zeal, on the 
abstract right of impressment, not so much, perhaps, on ac- 
count of the number of her seamen in foreign service, as to 
prevent them from leaving her own. She has appeared to 
think there was a great demand for her men in the United 
States, and that American commerce offered imcommon 
temptations. On the other hand, the undoubted truth is, that 
the population of America has, generally speaking, produced 
sailors fully equal to the demand. Foreign seamen have ne- 
ver been preferred in any of her ports ; and if any preference 
was shown, it was certainly rather for men from the Baltic 
than for British seamen. A large supply of foreign sailors 
could not have found employment either in the pnblic or pri- 
vate service of this country. The American navy, in times of 
peace, comparatively absorbing very few sailors, the demand 
was altogether for the merchant service. That demand was 
uniform, and the increase regular, for great numbers of men 
are never unexpectedly wanted on sudden emergencies, as in 
England. The native population of the country, therefcH^^ 
not only supplied the demand, but easily kept pace with 
increase. 

This is one of the earliest species of employment, in which' 
the Americans made themselves known. While under the 
crown, American seamen were subject to all the liabilities of 
native-born subjects, and many of them were impressed, par- 
ticularly during Lord Chatham's wars with France. It was 
well known to the American colonial or provincial govern- 
fnents, thai the practice of granting powers to the admiralty 
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to iBSUe press warrants was considered legal and conslitution- 
al in the British courts. This power, it is true, has been con- 
stantly disputed ; and, till the time of the celebrated argu- 
ment of Sir Michael Foster, in 1743, was submitted to with 
very great reluctance. Mr. Justice Foster Cfinsiders this prac- 
tice to be of ancient date, to have been " uniformly continued 
to the present time, and, on that ground, to have now become 
a part of the common law. No statute has, however, express- 
ly declared this power to be in the crown. But it is implied 
in a great number." This circumstance formerly gave rise 
to much embarrassment and difficulty. But the legality of 
press warrants is now established ; and as a number of deci- 
sions have been made concerning them, it is not likely that 
any doubt, as to their legality, could exist in a court of jus- 
tice. Indeed, we have the following words of lord Mans- 
field on this point : — " The power of pressing is founded upon 
immemorial usage allowed for ages. If not, it can have no 
ground to stand upon, nor can it be vindicated or justified by 
any reason but the safety of the state. The practice is dedu- 
ced from that trite maxim of the constitutional law of Eng- 
land, that private mischief had better be submitted to, than 
that public detriment and inconvenience should ensue. 
Though it be a legal power, it may, like many others, be abu- 
sed in the exercise of it." As an authority of a character en- 
tirely different from that of lord Mansfield, we shall quote 
the words of lord Chatham. This is an extract from a very 
remarkable speech he made on the subject of the Faulkland 
Islands, in November '70. Lord Chatham was at the time in 
the opposition : — 

" My Lords, the subject on which I arn5pcaking,seemB to call upon 
me, and I willingly take this occasion to declare my opinion upon a 
question, on which much wicked pains have been employed to dis- 
tarb [he minds of the people, and to distress government. My opi- 
nion may not be very popular, neither am I running the nice of popu- 
larity, 1 am, myself, clearly convinced, and I believe evpry man, 
who knows any thing of the English navy, will acknowledge thai, 
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without impreiising, it is impossible to equip a respectable fleet 
within the time id which such armaments are usually wanted. If 
this fact be admitted, and if the necessity of arming upon a sudden 
emergency should appear incontrovertible, what shall we think of 
those men, who, in the moment of danger, would stop the great de- 
fence of their country. Upon whatever principle they may act, 
the act itself is more than faction — it is labouring to cut off the 
right hand of the community. I wholly condemn their conduct, 
and am ready to support any motion that may be made for bring- 
ing those aldermen, who have endeavoured to stop the execution 
of the adipiralty warrants, to the bar of this house. My Lords, I 
do not rest my opinion upon necessity. I am satisfied, that the 
power of impressing is founded upon uninterrupted usage. It is 
4he CoHsuetudo Regni^ and part of the common law prerogative of 
the crown."* 

By the laws of nations and the tenor of treaties, a bellige- 
rent has a right, only, to take out of a neutral vessel enemies 
engaged in military service ; no where has he a right to take 
out his own subjects. The municipal law, that is the law of 
allegiance of a country, cannot extend to the high seas — ^if so, 
it would apply in peace as well as in war, and to property 
as well as to persons. If a sovereign has once a right to the 
persons of his subjects on the high seas, he always has that 
right. He may want their seryices as well against an inter- 
nal as an external enemy, and for other purposes than those 
of war. If he has a right to take, he has, also, a right to 
search. But on the occasion of every war, in which England 
has been engaged, American seamen have been visited with 
the arbitrary and pernicious effects of this system.f It is 

* See, also, a passage in Junius (vol. ii. p. 351. Woodfall's edition) 
written about the same time, together with the opinions of Messrs. 
Wedderburn, Glyn and Dunning. 

t We are aware that the evil is one of long standing between the go- 
vernments. Seamen were impressed as early as 1792 on the coast of 
Africa, and in British ports in the first year of the war between En- 
gland and France. 
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true it is a municipal regulation of a foreign nation ; but in 
practice it affects the neutral more deeply than the subjects 
of the government, from which the law emanates. A great 
many projects to remedy the evil have been conceived ; but 
none have been satisfactory to both parties, as America would 
not consent to any arrangement, that should not secure her 
citizens from impressment on the hi^k seas, Mr. King in 
1803, was on the eve of concluding a very satisfactory con- 
vention with lord St. Vincent, the first lord of the admiral- 
ty. It was in these words : — " No seaman nor seafaring per- 
son shall upon the high seas, and without the jurisdiction of 
either party, be demanded, or taken out of any ship or vessel 
belonging to the citizens, or subjects of one of the parties, 
by the public or private armed ships, or men of war belong- 
ing to or in the service of the other party ; and strict orders 
shall be given for the due observance of this engagement." * 
As the United States did not object that their vessels should 
be visited in port under the protection of the consul, this arti- 
cle afforded all necessary security. Lord St. Vincent ulti- 
mately refused to sign, on the pretext, that the narrow seas 
should be exempted from the operation of the provision. It 
was not to be expected that the doctrine of the mare clausum 
would be revived on that occasion, but it served effectually 
to frustrate the convention. 

"Is there a qaestioa of coatraband, is the vessel destined lo a 
blockaded port in violation of established principles, or does she 
contain eoemies' property, the greatest extent to which the mari- 
time law is carried by any nation? In these cases she is coo- 
ducted to port for trial, the partiea are heard by an impartial and 
responsible tribunal, and are heard again by appeal, if they desire 

* JuHB 1797 to 1801 — 9059 appiications for seamen impresBod inclu- 
ding many made previous to those yenrs by Mr, King and Mr. Pinlt- 
ney — 103 only Bridsli subjects— less than 1-aOth of the wliole unpress- 
eil — 1142 discharged as not being British subjects — more ihan one 
lialf— 805 for further proof— with a strong presumptinii that the whole. 
or a greaier part, at least, were aliens. 
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it. Are any of Ihe passenftera on board Ihe oeatral veaael i 
naval or military xerTice of the enemy ? Ifsucb are found, they 
are made prisoners, but as prisoners they have rigbts, which the 
oppoaile belligerenl it bound to respect. Thia practice, (impress- 
ment) hawever, looks to other objecls than are here recited. It 



side, and of neutral od 
of a friend for an unlawful pur- 
equHlly unlawful. Every cooi- 
thal navigates the ocean, islia- 
individual on board any of them 
inlained. It sets up every offi- 
judge, from whose decision there is 
judge not of property, which is held 



involves no question of bellige: 

the other, it pursues Ibe vcss 

pose, which it eiecnles in a man 

mercial vesielol'lbe United Sta 

ble to be invaded by it, and not 

is secure, while the practice is 

cer of hJB majesty's navy a; 

no appeal. It m'akes him 

more sacred, nor of the liberty of his fellow subjects only, however 

great Ihe trust and liable lo abu9e on the main ocean, but of that 

of the citizens of another power, whose righls, as a nation, are 

trampled on by the decision ; a decision, in rendering which every 

rule of evidence is violated, as il puis the proof of innocence on 

the accused, and is further highly objectionable, as there is too 

much reason to believe (hat it has been oi^en guided more by the 

fitness of the party for service than any other circumstance- 

" It is possible thai this practice may in certain cases, and under 
certain circumstances have been ealeoded to (be vessels of other 
powers, liut with Ihem there was an infallible criterion to prevent 
error. It would be easy to distinguish between an Englishman and 
a Spaniard, an Ilaban or a Swede; and the clear irresistible evi- 
dence of his national character, and, perhaps, of his desertion, 
would establish the British claim to (he individual, and reconcile 
the nation, into whose service be bad entered, (o bis surrender. 
But the very circumstances, wliich would constitute an infalUble 
criterion in those cases, would be sure to produce endless error in 
the other. Who is so skilful in physiognomy as lo distinguish be- 
tween an American and an Englishman, especially among (hose 
whose profession and whose sea terms are Ihe same ? Il is evi- 
dent that IhisprMtice, as applied to a foreign nation to any great 
extent, has grown out of the American revolution, and that it is im- 
possible for the United States not lo see in il the assertion of a 
claim, which is utterly incompatible with that great event. When^ 
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(he character of this claim, and the pernicious lentlency of the 
practice are maturely weigbed, it must furnish cause for surprize, 
that some just and friendly arraogement has uot long since been 
adopted to prevent Ihe evils incident to it." 

We shall now return to the regular course of this narra- 
tion. We have already said the American government re- 
fused to ratify the treaty of 1 806. But notice of this circum- 
stance was not received in England till July of the next year ; 
where Mr. Pinkoey remained as minister plenipotentiary. 
We have not spoken of the proceedings of the British minis- 
ters in this country with our own government during the peri- 
od, of which a brief account has just been given. — It would 
he but a repetition ; and, in reality, with the exception of 
Spain to a certain extent, all the important negotiations of 
this country have been conducted in Europe; particularly 
with France and England. 

The vexatious conduct of the English on the American 
coast continued during the spring of 1S07. The unfortunate 
and extraordinary affair of the Chesapeake* look place in 

* United Staler frigate CiuiapeaJie, 

CHESAPEAKE HAT, JtTNE 23, 1807. 

Sia, — Yealerday, at 6, a, h. the wind became favourable, and know- 
ing your anxiety that the ship should sail with ail posaibio despatch, 
we weighed from our Blation in Hampton Roads, and stood to sea. In 
Lynnhaveo bay we passed two British men of war, one of them the 
Beilona, the other the MelampuB ; their colours flying, and their ap- 
pearance friendly. Some time afterwards, wo observed one of Ihe 
two line of battle ships that lay off cape Henry to get under way, and 
Btandto sea; at this lime (he wind became light, and it was not until 
near four in the afternoon that the ship under way came within hail. 
Cape Henry then bearing s. w, by w. distance 3 leagues. The com- 
munication which appeared to be her commander's object for speaicing 
the Chesapeake, he said he would send on board ; on which 1 ordered 
the Chesapeake to be hove to for bis convenience. On the arrival of 
the officer, be presented mo with the enclosed paper No- 1. from the 
captain of the Leopard, and a copy of an order from admiral Berkeley, 
which another oJGcer afterwards took back, to ivbich I gave the eti- 

1_ I 
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June, and on the second day of July following, tlie President 
issued his proclamation, requiring all British vessels, beating 
a king's commission to depart, and forbidding all to enter the 
waters of the United States. The government determined) 



cloaeil answer, No. 3, and was waiting for 
I obsei'veil some appearance of a hostile 
Gordon, that it was possible they were ser 
have his men sent to their quarters with a: 



lis reply. About this tinM 
nature, and said to captain 
ous, and requested him to 
liltle noiae as possible, not 
using those ceremonies which we should have done with an avowed 
enemy, aa I fully supposed their arrongementa were more menace 
than any thing serious. C&ptain Gordon immediately gave the orders 
to the officers and men to go to quarters, and have all tilings in readi- 
ness ; but before a match could be lighted, or the quarter bill of any 
division examined, or the lumber on the gun deck, such as sails, ca- 
bles, &c. could be cleared, the commander of the Leopard hailed;! 
could not bear what he said, and was talking to him, as I Bupposo4i 
when she commenced a heavy fire, which did great esecutiou. 
It is distressing to me to acknowledge, that 1 found from the advan- 
r t&ge they had gained over our uni)reparod and unsuspicious stale, diA 
t warrant a longer opposition ; nor should I have exposed this ship 
d crew to so galliug a fire had it not been with a hope of getttngtbe 
a deck clear, so as to have made a more formidable defence: con- 
I lequently our resistance was but feeble. In about twenty niinutea af- 
L Jter I ordered the colours to ba struck, and sent lieutenant Smith on 
I Imard the Leopard, to inform her commander that I considered the 
\ ,CheBapeake her prize. To this message 1 received no answer; the 
Iieopard's boat soon afler came on board, and the officer who cams in 
I Jier demanded the muster book. I replied the ship and books were 
I iheirs, and if he expected to see the men he must lind them. Thcqr 
' «alled on the purser, who delivered his book, and the men were bx- 
amined, and the three men demanded at Washington, and one man 
snore, were taken away. On their departure from the ship, I wrote 
.the commander of the Leopard the enclosed No. 3, to which I received 
the answer No. 4. On finding tliat the men were his only object, and 
that he refused to consider the ship his prize, and the officers and crew 
liis prisoners, 1 called a council of our officers, and requested their 
ojunion relative to tlie conduct it was now our duty to pursue. The 
Msult was, that the ship should reiuru to Hampton Roads, and there 
ireit your further orders. 



i 



i 



TREATY OF GHENT WITU ENGLAND. 24o 

at once, to suspend all negotiation, till reparation was made 
for this outrage. The immunity of a national ship from 
search, for any purpose whatever, is not contested by any na- 
tion ; and the temis of reparation, demanded by the American 

I have sent thia letter to you by Captain Gordon, in order thai you 
may have an opportunity of getting such information as yoQ may 
wish. 

With great respect, 1 Lave the honour to be, &c. 

(Signed) JAMES BAttRON. 

Hon. RoBEBT Smith, Secretary of the JVnwi/, fVashinglon. 

No. 1. 

The captain of his Britannic majesty's ship Leopard, has the honoui' 
to enclose to the captain of the United States ship Chesapeake, an or- 
der from the honourable vice-admiral Berkeley, commander in chief 
of his majesty's ships on the North American station, respecting some 
ileserters from the ships (therein mentioned) under his command, and 
supposed to bo now serving as part of the crew of the Chesapeake. 

The captain of the Leopard will not presume to say any thing in ad- 
dition to what the commander in chief has stated, more than to ex- 
press a hope, (hat everycircumstaucerespectingthera maybe adjusted 
in a manner that the harmony subsisting between the two countries 
may remain undiaturhed. H. M. ship Leopard, at sea, 

Jtmr 22, 1807. 
Tolhe commander of the U. S. ship Chesapeake. 

No. 2. 
1 know of no such men as you describe. The officers thnt were on 
the recruiting service for this ship, were particularly instructed by the 
government, through me, not to enter any deserters from liis Britan- 
nic majesty's ships ; nor do 1 know of any being here : I am also in- 
structed never lo permit the crew of any ship that I command to ho 
mustered by any other but their own officers. It Is ray disposition to 
preserve harmony, and I hope thia answer to your despatch will prove 
satisfactory. JAMES BARKON. 

^(aea, /une 29, I8Q7. 
To the commander of hit B. M. ship Leopard. 

No. 3. 
PiB,— I consider the frigate Chesapeake your prize, and am reafly 
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government, on this occasion, were not only a formal disa- 
vowal of tlie act and restoration of tlie four men taken out, 
but as a security for the future, an entire abolition of the prac- 
tice of impregsment under the American flag. It was a par- 
ticular injunction to the American minister in London not to 
treat of the affair of the Chesapeake separately, but to consi- 
der all those injuries, which properly fell under the same head, 
as one entire subject. For this assault upon its dignity and 
sovereignty, the country had a right to exact the most solemn 
and public form of retribution and acknowledgment. Both 
England and France have, within the last century, sent an 
extraordinary ambassador for the purpose of offering an apo- 
logy for a violation of national sovereignty, infinitely less im- 
portant. 

This mode of discussion met with an unfavourable recep- 
tion from the British government. The act of the officer had 
been early disavowed, and a promise of ample reparation 
made. But England refused to consider this matter in con- 
nexion with the subject of impressment, or any other point. 

to deliver herio any officer auihorized to receive her. By the return 
of the boat I shall expect your answer, and have thehoQour tal>e, &C. 
JAMES BARRON. 
Chtanptake, al ata, June 23, 1807. 
To tht commander of his B. M. ship Leopard. 

No. 4. 
SiB., — Having to the utmost of my power fulfiiled the iustnictions of ^ 
my comnmnder in chief, I have nothing more to desire, and must in 
consequence proceed to join the remainder of the squadron, repeating 
that 1 am ready to give you every assistaiice in iny power, and do most 
■ sincerely deplore tliat any lives should have been lost iu the execution 
of a service ivliich might have been adjusted more amicahly, not only 
with respect to ourselves ; but the nations to which we respectively 
belong. I have the honour to be, &c. 

S. P. HUMPHREYS. 
Leopard, at sea, June 32, 1807. | 
'Pa the commander of tht U. S. ship Chesapeake. 
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then under discussion. The proclamation of the President 
was, also, regarded as in some degree assuming, by the act of 
the American gnvernment itself, restitution for thia unfortu- 
nate business. England professed lo consider this measure 
altogether in a hostile light, and as precluding the ofler of re- 
paration they were disposed to make. Here Mr. Monroe's 
mission terminated. 

The ground tlie ministry took on this occasion, was attend- 
ed with every advantage they could hope to derive from de- 
lay, though their ships were exposed the h hole time to the 
very great inconvenience ofbeing deprived of theirusual porta 
and places of resort on the American coast. They could not 
liave desired a war with the United States. There had been, 
perhaps, no period since the French revolution, when policy 
more clearly pointed out to them the propriety of avoiding 
difficulties with America. Napoleon had, a short time be- 
fore, succeeded in overwhelming, at the disastrous battle of 
Jena, the strength and pride of Prussia ; and he appeared no 
longer lo have an enemy to the west of the Vistula. When 
the proclamation of the President was issued, before notice of 
it could even be transmitted to the British government, the 
alternative of transferring the negotiation to the United 
States, or of declaring war, was offered to England, Mr. 
Canning (September 3,) at once informed Mr. Monroe, that a 
minister would be sent to the United States, provided with 
proper instructions to bring this unhappy dispute to an hon- 
ourable conclusion. Mr. G. H. Rose was accordingly sent, 
and arrived in this country in January 1808. But his mission 
was altogether unsatisfactory. He had positive instructions 
not to treat of the affair of the Chesapeake, while the procla- 
mation of the President was in force ; nor was he permitted 
at all to connect the subject of impressments from private 
vessels with that matter. The British government still consi- 
dered the proclamation as a hostile measure, as assuming re- 
tribution ; and, while in force, no arrangement for the wrong 
done could be made on equal terms. They had at once dia- 
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avowed ihe act of the officer, and voluntarily made an offer 
of reparation. On the other hand, the American government 
regarded tlie proclnmalion as a measure of precaution, for the 
purpose of protecting their citizens and shores from outrages, 
not only similar to this, but from a repetition of scenes scarce- 
ly less a violation of national rights, though presenting a less 
striking character. The proclamation was not directed alone 
to the affair of the Chesapeake ; it had in view the conduct of 
the British officers on the coast, from the beginning of the 
European war. This consideration of the matter on the part 
of America immediately put an end to the mission of Mr. 
Kose. 

The affairs of the two countries were, at this time, in a 
more aggravated and alarming state than they had been since 
'94, We have now reached the close of the year J 807 ; it is 
the termination of the first period we proposed to consider in 
this chapter ; a period immediately preceding the orders in 
council.* With the brief exception of a single year, France 
and England had been constantly at war since 1793. Ame- 
rica, setting out with the fairest prospects, and with the sin- 
cerest determination to maintain an exact and impartial neu*- 
ttiality, saw every year fresh inroads made on her rights and 
commerce. She was more andmore impressed with the neces- 
sity of either retiring altogether from the ocean, and adopting 
the policy, recommended by one of her Presidents in a work 
written during the revolution war, — or of becoming a party ini 
the contest. Her studious, unceasing negotiations had avtul- 
ed nothing ; one scheme of a convention the British govern- 
ment refused to accept, — another the American government 
refused to ratify ; — not a maritime right, not a commercial 
privilege was secured. Her diplomatic labours had not meli- 
orated a single decree of the belligerents, had not delayed 
for a single hour their rapid course, in sweeping to destruc- 
tion neutrals and all their rights. We cannot say the 

* First orders promulgated in November 1807, 
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bore these indignities witli composure ; but, at least, they 
bore them with patience, in the hope that relief would stilt be 
found in negotiation. At the time of the attack on the Che- 
sapeake, few persons believed the forbearance of the govern- 
ment or of the people, could have been put to a more cruel 
trial. But our neutrality survived even that affair. 

In the mean time, very important events had taken place 
in Europe. In November 1807, the tirst orders in council 
were issued ; and a copy of them was communicated to Con- 
gress by the President, on the 2d February 180S. They will 
be found, at length, in the documents accompanying that 
message. On accountof their length, we shall here give only 
an abstract of them, for which we are indebted to an intelli- 
gent writer of the day : — 

" All trade direclly from America to every port and conntry of 
Europe, at war with Great BritaiD, or from which the British dag 
is excluded, is totally prohibited. In (bis general prohibition, eve* 
ry part of Europe, with the exception at present of Sneilen, ie iu- 
cluded; no distinction nbalever is made between the doraeatic 
produce of America, and tbut of the colonies re-exporled from 
thence. 

"The trade from America to the colonies of all nalions, remains 
unaltered by the present orders. .America may export the pro- 
duce of her own country, but that of no other, directly to Sweden 
"With the above exception, all articles, whether of domestic oj 
colonial produce, exported by America to Europe, must be landed 
in England, from whence it ia intended to permit their re-export; 
tion, under such regalalions as may hereafter be determined. 

"By these regulations, it is understood thai duties are to be in 
posed on all articles so re-exported ; but il is intimated, that a 
exception will be made in favour of such, as are the produce i 
the United States, that of cotton excepted. 

" Any vessel, the cai^o whereof shall be accompanied with cer- 
tificates ofFrench consuls abroid of its origin, shall, together with 
the cargo, he liable to seizure and condemnation. 

" Proper care is taken that the operation of the orders shall 
commence until time is afforded for their being known Id the par- 
ties interested." 
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These orders had been preceded by a proclamation of the 
P^British government, (October 16, I b97,) recalling and prohi- 
■•titing British seamen I'rom serving foreign princes. We do 
not intend to go into the question of tlie priority of these or- 
ders or of the French decrees ; though it is well known they 
were issued on the solitary and broad ground of retafiatioo; 
the British courts of admiralty ever considered them in that 
^•^Kght. But in war, retaliation has a very comprehensiTC 
pmeaning; a thing entirely unwarrantable in itself, is excused 
I Hm this pretext. And, after all, it is in some degree uncert^ 
pAow far the British government can reasonably profit of this 
[■justification ; though, as it respects the neutral, not afibrdiog 
■tiie slightest apology, relief, or consolation. Any one, who 
wilt take the pains to look into the very full examination on 
the orders in council, before the House of Commons,* will, at 
least, be inspired with some doubt as to the amount of mis- 
chief the Berlin decree did British commerce. We admit the 
-matter is a most perplexed one, particularly as it related to 
fte course of exchange ; and we are far from being in a situa- 
tion to give an opinion on it. But, in another point, retalia- 
tion furnished a still feebler excuse. The British orders were 
a much greater grievance to the neutral than the Berlin and 
Milan decrees ; for England possessed, in some degree, the 
power to execute them. And it is a remarkable combina- 
tion of circumstances, that the very navy, directed to enforce 

'"Oa ihe petitions from Liverpool, Manchester, and London, ag^aBt 
orders in council in 1808. These potilions were heard by evidence, 
and by counsel (Mr. Brougham) at the bar of the House. One of the 
most concise, and, perhaps, ablest defeuces of the "orders," willbc 
fouad in the speecli of Mr. Stephen, delivered in the House of Com- 
mons, March 6ib, 1809, on a motion of Mr. AVIiitbroad, relative to the 
"late overtures of the American government." This speech isropOTt- 
cd at length in App. to i'orliaiuetitary Debates, vol. xiii. It is, how- 
ever, just to state, that one of the principal opponents of the orders in 
England, declared that British trade suffered very much iivo or three 
Months previous to liio orders iit council, in consequenco of the Berlin 
decree, or of the great power of BoiiaparTc on 
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these orders, was at tlie same moment virtually engaged in 
protecting neutral commerce from the operation of the 
French decrees. The right of retaliation was not exercised 
for a year ; for no other notice was, in the outset, taken of 
the Berlin decree, than in prohibiting, in January 1807, all 
trade between those countries of Europe so much under the 
influence of France as to reject British trade.* England 
waited to ascertain whether the French would carry their 
threats into execution, and whetlier neutrals would acquiesce 
in those maritime usurpations. 

The British orders produced an extreme sensation in 
this country. The neutral was placed between confiscation 
and confiscation ; if he went to a French port without 
touching at a British, and paying such taxes or duties »'< 
the government chose to impose, he was liable to capture — 
and if he touched at the British port, he was cerlam of con 
demnation when he arrived at the French. The actual loss 
by capture, to the declaration of war in June 1812 was in it 
self, very great ; but a still more severe loss arose from the 

* The effect of the order of January, was to forbiil the coastliig 
trade ofthe enemy. Od the part of England this might have been a. 
judicious iindertctkiag, but it is quite evident that the ground assumed 
on this occasion was, that the British government did not chooEe to in- 
terrupt the commerce of neutrals. When General Armstrong protest- 
ed against the Berlin decree, within a month al^er its promulgation, 
he received an answer from the French minister Decres, that the in- 
strument did not apply to America. During the first twelve months 
of this decree, American commerce increased with England, and the 
case of the Horizon, and of the first orders iu council, were both 
known at the same time in the United States. We have in '96, '97, 
and in JSOO, specimens of decrees somewhat similar to the Berlin. 
They were never executed out of the limits of France. As a neutrn! 
government, the aid of America couIhI not be justly invoked in check- 
ing the evils the acts of one belligerent did to the commerce of the 
other. And, after all, the misfortune of this country was, that whe- 
ther the belligerents adopted offensive measures, or simply those of 
retaliation, America was one ofthe first and greatest viclims. 
32 
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aiarm these orders spread through the mercantile part of the 
community, from the necessity merchants were under of bo 
shaping their adventures as not to expose their property to de- 
struction, and from the various restrictive acts, to which the 
American government thought itself compelled to resort for 
the protection of the vessels and of the rights of the citizens. 
In consequence, there was a vast capital lying idle, and a 
great number of enterprizing, industrious, intelligent citizens 
living without employment. To shield itself against these 
constant inroads on its neutrality, the United States had re- 
course only to such measures as a desire of peace could die- ■ 
tate. It will be seen that they were not vigorous enough 
for the occasion. Negotiation abroad having failed, a course 
nf municipal regulations, in the shape of restrictions and pro- 
hibitions, was commenced in 1806. The first measure was 
an act to forbid the importation of certain goods, wares, and 
merchandise from Great Britain and its dependencies, after 
November of that year. This was followed by the embargo of 
December 1807, and the non-intercourse of March 1809. We 
have not mentioned the partial or supplementary acta. From 
1806, to the declaration of war in 1812, the nation was sub- 
jected, the greater part of the time, to a restrictive system. 
But the trade was never so extensive, or more profitable, than 
in the two years immediately preceding this period. The 
imports and exports were both greater than they had been in 
any former years, and the commerce of the country was obvi- 
ously making a, rapid and solid progress. The export trade, 
in the course of sixteen years, had acquired an " augmenta- 
tion of 89,331,109 dollars." In 1807, it was reduced in an 
instant to the aggregate of 22,430,960 dollars, only 1,677,862 
more than the amount in 1791, the second year after the or- 
ganization of the present government.* The restrictive 
system was adopted to secure the rights and save the proper- 
ty of the citizens, to prepare the country for a war. or to pre- 

* Pnyberi. Stnti^icnl Annal». 



vent, as iiiucli as possible, circumstances of irritalian and ag- 
gression on the part of the belligerents. The experiment was 
attended with little success. The belligerents were too pow- 
erful, too deeply engaged, to be diverted from their course by 
measures so entirely passive. It is impossible to compel 
countries like France and England, abounding in such infi- 
nite resources, to abandon a whole system of policy, particu- 
larly of the magnitude of the one for which they were then 
contending, by depriving them, for a few years, of the com- 
merce of a single neutral state. 

In the summer of 1808, it was intimated to the British go- 
vernment, that the embargo, and the acts supplementary to it, 
would be repealed, as it respected that country, whenever the 
orders in council, so far as they related to the United States, 
should be suspended. This offer England rejected, refusing 
te obtain a favour from America by a concession to France. 
The embargo was considered, by the ministry, as a municipal 
measure, affecting only the citizens of the United States; 
they did not pretend to make any complaint of it. But they 
took a very different view of the orders in council, — in theif 
opinion, a right of retaliation, they exercised against their 



The difliculties and embarrassments of the country became 
every day greater. There appeared to be no alternative but 
an entire suspension of commerce with all the world, or war 
both with England and France. We shall extract a para- 
graph from a report made lo the House of Representatives in 
IVovember 1808 : — 

" The agressions of England and France, colleclively affecliog 
almost the whole of onr commerce, and persisted in, not withstand- 
ing repeated remonstrances, explanations and propositiona ibe most 
candid and unexceptionable, are, to all inteota and purposes, a ma- 
litime war waged by both nations againitl the United States. It 
cannot be denied, that the uUimale and only effectual mode of remlwg 
that nar/(ir<, if persisted in, is mar. A permanent suspension of com- 
merce, ader repeated and unavaiiiog eSoiU to obtain peace, would 




nul-properly he resialiince, — it would be willidrawingfrom llie coii- 
lesl, anil ahamloning our indiiputahte right freely to navigate tht ocean. 
The present unsellted slate of the worlJ, the exlraordinarj' silua- 
lion in which the United Slales are placed, and the necessity, if 
war be resorted to, of making it at the same time agaiust both na- 
tions, and these Ihe two mo3l powerful of the world, are Ihe prin- 
cipal causes of hesitation. There would be none in resorting lo 
that remedy, however calamitona, if a sej^cction could be made oa 
any principle of justice, or without a sacrifice of national inde- 
pendence." 

This gloomy prospect was for a moment relieved by a cir- 
cumstance, hailed aa most auspicious in the outset, but which 
ultimately added to the accumulation of difficulties and pro- 
vocations. We speak of Mr. Erskine's negotiation in April, 
1809.* This arrangement suspended, for a short lime, the 
appearance and necessity of war. The proposition made by 
Mr. Etskine, that the orders in council, of January, and No- 
vember, 1807, should be witlidrawn, on the 10th day of June, 
as far as respected the United States, provided the intercourse 
should be renewed between America and England, was re- 
ceived witli great satisfaction by this government. An imme- 
diate answer, on the same day, was made by the Secretary of 
Stale, that the President would, in pursuance of the 1 1 th sec- 
tion of the statute, commonly called the non-intercourse act, 
issue a proclamation, so that the trade of the United States 
with Great Britain might on the same day be renewed, in the 
manner provided in that act. Accordingly, on the very day 
{April 19) on which this note was written, the following pro- 
clamation was officially published: — 

" By the President of the United States, a proclamation. Where- 
as it is provided by the 11th section of the act of Congress, 
entitled " an act to interdict the commercial intercourse between 

the 
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* Ml-. Rose, and Mr. David M. Erskine, were envoys extraordinary 
and miaisterB plenipotentiary. Mr. Ross left this country in March, 
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tlie Unitc<] Slalea and Great Biitain and France, and their dcpeo- 
dencies, nud for ntlier purposes," thai, " in case either France or 
Great Britnin shiill so revoke or modify her edicts, as that Ihey 
shall cease to violiile the neutral cnmmerce of (he United States," 
the President is nulhorized !o declare the same by proclamation, 
after which the trade suspended by tlie said act, and by an act 
laying an embargo on all ships and vessels in the ports and har- 
bours of the UDi(e<l Slates, and the several acta supplemenlary 
thereto, may be renewed with the nation so doing. And ivhereas, 
the honourable David Monlngue Ersldne, his Britannic majesty's 
enroy entraorditiarj and minisler plenipotentiary, has, by the 
order and in the name of his sovereign, declared lo this govern- 
ment, that the British orders in council, of January, and November, 
1B07, will have been withdrawn, as respects the United States, on 
the lOth day of June next— Now, therefore, I, James Madison, 
President of the United States, do hereby proclaim, that the orders 
in council, aforesaid, will have been withdrawn on the said tenth 
day of June next, after which day, the trade of tbe United States 
with Great Britain, as suspended by tbe act of Congress above 
mentioned, and an act laying ao embai^o on all ships and vessels 
in the ports and harbours of the United States, and the several 
acts supplemenlary thereto, may be renewed." 

Mr. Erskine Imviiig likewise offered reparatioQ for tlie af- 
fair of the Chesapeake, the proposition was accepted by the 
American government. He declared, at the same time, that 
a minister, possessing full powers, would be sent to this coun- 
try, to conclude a treaty on all the points in discussion. But 
the satisfaction the arrangement of the 19th diffused, was soon 
dispelled. On the 3d of July of the same year, Mr. Erskine 
gave official notice to the Secretary of State, that his govern- 
ment had not thought proper to confirm the provisional agree- 
ment he had entered into. It was well known, at the lime, 
that the motive of this refusal of the ministry was the circum- 
stance of the minister having exceeded his instructions. In 
consequence of this communication, the President issued a 
second proclamation of August 9, 1809, declaring that the 
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non-intercourEe act was again in force, in regard to Great 

Britain. The British government also issued orders to pro- 

! tect from capture such American vessels as had left the United 

P fitates in consequence of the proclamation of the President, of 

y April 19th. 

This was an unfortunate business; it was justly a disap:> 
riKiintment to the American government and people, and ex- 
Lceedingly increased the probability of war. We believe that 
(no doubt now remains, but that it would have been for the 
F tnnefit of Great Britain to have confirmed the arrangement 
I flf April, 1809, — or what was, in reality, equivalent to it, the 
I proposition of the American government, of the sununer of 
8. England would not accede to either, on the ground, 
r tfiat sucfi a state of things would amount to a virtual repeal of 
^r orders. Mr. Erskine certainly exceeded his instructions, as 
be admits himself, in his letters to Mr. Canning. He attempts 
Ho justification of his conduct, in relation to the two condi- 
tions of his instructions, concerning the colonial trade, and 
the enforcing the embargo against France, by the means of 
English menof war, though he offers satisfactory explanations 
upon some minor points.* He closes a letter, dated August 

" These instructions of Mr. Canning, from a leticr to Mr. Erskine, 
I <tf January 23, 1809, not only conioin two extraonlinary proposHioiis, 
kbut as they Goaetitute a principal ingredient in ihe correspondence itt- 
^ tween Mr. Jackson and Mr. Smith, we shall extract them entire. 
"From the reports of your conversations with Mr. Madison, Mr. 
■ Smith, and Mr. Gallatin, it appears, 1st, thai the American government 
is propsreil, in the event of his majesty's consenting to withdraw the 
ordera in council, of January and November, 1807, to withdraw, cotem- 
poraneousty, on its part, the interdiction of its harbours to ships of 
war, and all non-intercourse and non-importation acts, so far as re- 
spects Great Britain, leaving them in force with respect to France, and 
the powers which adopt or act under Iter decrees. 2dly, what is of the 
utmost importance, as precluding a new source of misunderstanding', 
which might arise afler the adjustment of the other questions, that Ame- 
(ice is willing to renounce, during the present war, the pretension of 
carrying on, in time of war, all irade with the enemies' colonies, from , 
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10, the last he appears to have written, with thli expres- 
sion : — " Nothing could have induced me to have deviated, 
in the slightest degree, from the orders 1 had received, but a 
thorough conviction upon my mind, that by so doing, to a 
certain extent, I should accomplish the object which his ma- 
jesty had in view, when, by too strictly adhering to the letter 
of my instructions, I might lose the opportunity of promoting 
essentially hia majesty's wishes and interest." The instruc- 
tions to this minister, and the entire correspondence, have 
since been pubhshed. 

In the arrangement made with Mr. Erskine, the American 
government relinquished the ground, taken immediately after 
the capture of the Chesapeake, that they would not treat of 
that atTair, except in connexion with the business of impress- 

which she was escludeil during peace. 3d\y, Great Britain, for the 
purpose of Bccuring the operation of the embargo, and of the bona tide 
intention of America to prevent her citizens from trading with France, 
and the powers adopting and actiag under the French decrees, is to be 
considered as being at Lberty to capture all such Atnerir.an vessels as 
may be found attempting to trade with the porta of any of those pow- 
ers ; without which security for the observance of rbe embargo, the 
raising of it nominally, with respect to Great Britain alone, would in 
fact raise it with respect to all the world. On these conditions, his 
majesty would consent to withdraw the orders in council, of January 

and November, 1807, so far as respects America." " Upon receiving 

through you, on the part of the American government, a distinct and 
official recognition of ihe three above mentioned condiiioos, his ma- 
jesty will lose DO time in sending to America a minister, fully empow- 
ered to consign them to a formal and regular treaty." " Upon the 

receipt here of an official note, containing an engagement for the adop- 
tion, by the American govemmeat, of the three cotiditions above spe- 
cified, his majesty will be prepared, on the faith of such engagement, 
either immediately, (if Ihe repeal shall have been immediate in Ame- 
rica) or on any day specified by the American government for that 
repeal, reciprocally to recall the orders in council, without waiting for 
the conclusion of a treaty. And you are nutborizcd, in the circum- 
stances herein described, to take sucb reciprocal engagement on his 
majesty's behalf." Par. Hist. vol. svii. Append. 124, 125, 126. 
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ment. The government, also, expressed no disaatisfaclion, 
that the officer, admiral Berkley, had not only been recalled, 
but had recently been appointed to a high command at Lis- 
bon. Nor could America have been satisfied with the partial 
explanation, given by Mr. secretary Canning to Mr. Pinkney, 
Lof the reasons of tlie disavowal of the Erskine arrangement; 
L jffirticularly as the secretary intimated, that the minister then 
in America would be furnished with instructions oo tlits sub- 
f ject. Propriety obviously required, that the explanation 
I riiould be given on the spot ; and, as the confidence of his 
fgovernment had been withdrawn from the individual who 
^framed the provisional convention, he was an unsuitable per- 
■lon for that purpose. These instructions were never executed 
f by him. This was a duty that naturally, and with great fit- 

ss, fell upon his successor. It is, however, proper to state, - 
[ that Mr. Erskine was not invested witli fiiU power to make a 
* treaty ; and he had never exchanged his powers with any per- 
sons properly authorized, on the part of the American govern- 
ment. When the convention was made, he stood in the light 
only of an accredited minister. In a recent instance, our go- 
vernment withheld their sanction from a treaty, concluded by 
I envoys invested with full powers, and especially accredited 
[ for that purpose. The ratification was refused, in that case, 
- without the customary form of submitting it to that body, in- 
[ vested, under tlie constitution, with the examination of trea- 
It is, indeed, evident, from an expression, in Mr. Er- 
«kine's letter, of April IBth, that he himself did not possess 
a full power. It is as follows : — " On these grounds and ex- 
pectations, I am instructed to communicate to the American 
government, his majesty's determination of sending to the 
r United States an envoy extraordinary, invested with fiill 
powers to conclude a treaty on all the points of the relations 
between the two countries." At that time, Mr, Erskine was 
authorized to bind his government, only on the three condi- 
tions of his instructions. He was, moreover, authorized to 
assure the American government, that if they wished to act 
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upon the arrangement, before a formal tre^y could be made, 
fiill and immediate effect should be given to it in England. 

The next negotiation presents us with still greater circum- 
stances of irritation, though of a very novel character. It 
began in anger, and was speedily terminated, Mr. Jaclison, 
the successor of Mr. Erskine, who had been recalled, arrived 
in this country in the autumn of 1809. Having presented 
his credentials, he had two conferences with the secretary of 
state ; but verbal communication did not extend "beyond that 
point. On the 9th of October, the secretary addressed him a 
letter, complaining that no distinct or solid reasons had been 
given for the disavowal of tlic Erskine arrangement. The go- 
vernment was entitled to receive not only a formal disavowal 
from a public functionary on the spot, but the acknowledged 
principles of tlie laws of nations (Vattel) required, that the rea- 
sons should be " solid and weighty." The case was an extraor- 
dinary one: in the usual conventions, made between nations, no 
part of them were, in general, subject to be executed, till ratified 
by the respective governments. But the arrangement of 1809 
was carried, by the American government, into immediate exe- 
cuticm ; and the merchants, relying upon the good faith with 
which it was concluded, sent their vessels to sea, as soon as the 
time, fixed by the proclamation of the President, would allow. 
The letter concluded with the following expression : — " To 
avoid the misconceptions, incident to oral proceedings, I have 
the honour to intimate, that it is thought expedient, that our 
further discussions, on the present occasion, be in the written 
form." An answer waa written to ihis letter, on the 11th, by 
Mr. Jackson : — 

" I hnye had the honour of receiving yoar official letter of the 
Stfa inst. towards the dose of which jou inform nic, Ifiat it has 
been thought expedient lo put an end to all verbal comuiunicalion, 
between yourself and me, in discussing the imporfant objects of my 
niisaion. Considering that a very few days have elapsed, since I 
delivered lo the President a credential letter from the king, my 
master — and that nothing has been even alleged to have occurred, 
fl3 
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deprive me or Uie facility of access, and of the credit to which, 

< accordiDg to imnieiiiorial usRge, I itm b; that letter entitled, 1 be- 

ve there does not exist, in the annala of diplomacy, a precedent 

for such a determioatioB, between two ministers, who have met 

for the avowed purpose of lermiaatiiig atoicnbly the existtog' dit- 

jferences between their respective countries ; but, after maturi! re- 

flectiou, 1 am induced lo acquiesce in it, by recollection of the 

I 'time that must necessarily elapse, before I can receive his majes- 

] ^''a commands upon so unespected an occurrence, and of the de- 

I trimeat that would ensue lo the public service, if my ministerial 

I fanclions were, in the inlervnl, to be altogether suspended. I shal^ 

I therefore, content myself with entering my protest gainst a ^nJ- 

J feeding, which I can consider in no other light, than as a viols' 

I lion, in my person, of the most essential rights of a public mil 

[ fer, when adopted, as in the present case, without any alleged 

misconduct on bis part." 

This declaration was, perhaps, hasty ; and the opinion, here 
expressed, will, on examination, be found to be incorrect. 
Two diBCUBsions had been held, and such progress made in 
the topitr, as to render a precise statement necessary, in or- 
der that the views and propositions of the respective parties 
might be exactly understood. This is not unusual in diplo- 
macy. A very recent instance took place in the negotiation 
between Mr, Pinkney and Mr. Canning in 1808. The late 
diplomatic intercourse between tiie two governments render 
cd such a precaution abundantly necessary. Various and very 
important misconceptions had arisen from neglect of this 
mode of proceeding. The instructions, sent by Mr. Canning 
to Mr. Erekine, originated entirely in a misunderstanding on 
the part of the latter gentleman of the sentiments expressed 
in conversation with members* of the government. Mr. 
Jackson was, also, somewhat incorrect in the construction he 
put on this intimation of the American secretary; the lan- 
guage not admitting of a meaning, so broad and comprefaen' 
sive. It was apparently intended, tiiat the restriction to writ 

"Messrs. Gallatifi, Smith and Madisi 
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ten communication should apply only to tlio particular dis- 
cussions then in hand ; — by no means to a denial of all verbal 
intercourse whatever. Mr. Jackson was satisticd with an ex- 
planation of this matter, subsequently given. 

The correspondence between the American secretary of 
state and the British minister began under these and other 
unfavourable auspices ; it had a speedy and unfortunate ter- 
mination. Omitting other matters, that led to some angry re- 
marks, we shall proceed at once to the particular topic that 
immediately brought about the dismissal of Mr. Jackson. It 
turned upon the point, whether the whole of Mr. Erskine's In- 
strttclioits were known to the American govermaent. Wo shall 
begin with an extract from Mr. Jackson's letter of October 11, 
where this subject is first mentioned : — 

" It was not known, when 1 left England, whether Mr. Erskine 
bad, accordJQg to the liberty allowed liim, communicated to you in 
eitenao his original iDslructions. It now nppears tbat be did not. 
But in reverling to his ofRclal correspondence and particularly to a 
dispatch addressed on the 20lh of April to his majesty's secretary 
of slate for foreign affairs, 1 find Ibat he tbere states, that he had 
submitted to your consideration tbe three conditions, specified iu 
those instructions as tbe ground ivoric of an arrangement, which, 
according to informatioo received from this country, it was 
thought in England might be made with a prospeclof great mutual 
advantage. Mr. Erskine there reports verbatim et seriatim your 
observations upon each of the three conditions, and tbe rensoas, 
which induced yon to think, that oth«ir8 might be substituted in lieu 
of them. It may have been concluded between jou, thai these 
latter were an equivalent for the original conditions, but the very 
act of substitution evidently shows, that those original conditions 
were in fact very explicitly communicated to you, and by you of 
course laid before the President for bis consideration. I need hard- 
ly add, that the difference between these conditions, and those con- 
tained in tbe arrangement of the IQth and 19th of April, is suQi- 
ciently obvious to require no elucidation, nor need I draw the con- 
clusion, which 1 consider as admitted by all absence of complaint 
on the part of the American government ; viz,, that under such 
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circumstnnces his m:ijesty had ao uodoabled and iocontrovcTtlbte 

Tight lo ilisavDW the act of his minister. I mast here allude to a 

suppositioD, which j-ou have more than once mentioned lo me, and 

by which, if it ha<] any the slightest found^ition, this right might 

< ;ferhaps have been in some degree affected. You have iorormed 

) tse (hat you understood that Mr. Erskioe had lifo sets of instruc- 

' tloDs by which to regulate his conduct, and that upon one of them, 

which had not been communicated either to you or io the publici 

S to be rested the justiiication of the terms finally agreed upon 

between you and biui. It is my duty, sir, sole ma ly to declare lo 

I you, and through you to the President, that the dispatch from Mr, 

f Canning to Mr. Erskine, which you have made the basis of an offi- 

[ dal correspondence vcith the latter minister, and which was reaci by 

I tfae former to the American minister in London, is the only dispatcl 

l>y which the conditions were prescribed lo Mr. Erskine for the 

conclusion of an arrangement with this country on Ihe matter to 

which it relates." 

This paragraph plainly intimates that the American gOr 
I Temment were acquainted with Mr. Erskine's instrucUonK. 
I They, therefore, must have known that the convention was 
contrary to those instructions; and it cannot and it ought not 
to be matter of surpriscj that the convention was disavowed, 
^his conclusion is strengthened, in the opinion of the EngUsb 
envoy, by the absence of all complaint on the part of Ameri- 
. But the extract ends with a qualifying phrase inconsis- 
I tent in its meaning with the leading feature of tlie paragraph. 
If Mr. Erskine had, in the belief of the American government. 
Other instructions than those he communicated to the Ameri- 
ean secretary, it is quite obvious, the American gOTemmedt 
eoald not positively have known that the convention comiluded 
was at variance with his instructions. If an envoy hassever- 
' ftl sets of instructions, if he exhibits only one set to the minis- 
ter with whom he treats, and after that makes a treaty at va- 
■ nance with the instructions exhibited, particularly of the sim- 
ple and precise character of those shown by Mr. Erskine, the 
, impregsion on the minister's mind probably would be, that he 
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letters, both of secretary and minister, had not been particu- 
larly mild or conciliatory. They both obviously wrote under 
some degree of irritation. But no permanent offence hud 
been given, Mr. Jackson having declared, he was satisfied 
with the explanation offered by Mr. Smith respecting tlie 
form of intercourse. Mr. Jackson's answer, under date of 
October 23d, is in the following words : — 

" I have, therefore, no hesitation in informing you, that his miH 
jeaty was pleased to disavow the agreement concluded between 
you and Mr. Erskine, because it Tvas coDcluded in violation of thai 
-gentleman's inslruclions, and altogether without authority to sub- 
Kcribe to the terms of it. These instructions, I now understand by 
-your letter, as well as from the obvious deduction, which 1 took 
■the liberty of making in mine of Ihe J lib instant, were at the time 
:in aubslance made known lojou; no stronger illustration, tbere- 
•fore, can be given of the devLation from them which occurred, than 
by a reference to the terms of your agreement. Nothing can be 
more notorious than the frequency ivith which, in the course of a 
complicated negotiation, ministers arc furnished with a gradation 
«f conditions, on which they may be successively authorized to 
conclude. So common is the case, which you put hypothetically, 
(hat in acceding to the justice of your statement, 1 feel myself im- 
pelled to make only one observation upon it, which is, that it does 
not strike me as bearing upon the consideration of the unauthorized 
agreement concluded here, inasmuch as, in point offset, Mr. Era- 
bine had no such graduated instructions. You are already ac- 
quainted with that which was giren, and I have had the honour of 
informing you, that it was the only one, by which the conditions on 
which he was to conclude, were prescribed. So far from the 
terms, which he was actually induced to accept, having been con- 
templated in that instruction, he himself slates, that they were sub- 
stituted in lieu of those originally proposed." 

This language may bear a double construction, though the 
presumption undoubtedly is, that a foreign minister would 
not attempt to insult a government, to which he was accre- 
dited, in the gross manner that one form of interpretation 
would imply. If Mr. Jackson intended only to say, that the 
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convention was disavowed, because it was in violation of Mr. 
Erskine's instructions, timt, as lie had now ascertained those 
instructions were known to the American government, and as 
he had liimsclf informed them, that those were the only in- 
structions Mr. Erskine possessed, the American government 
could not have been surprised the convention wasdiscovered, 
most assuredly no cause of objection or exception could justly 
lie to this language. There is manifestly no intimation in this 
construction, that the American government knew at the 
time of the convention all the instructions of Mr. Erskine, and 
the government always admitted that they had seen a part of 
his instructions. The other interpretation of this language, 
and the one the government obviously assigned to it, is, that 
the American government did know at the time of tlie conven- 
tion, that the instructions exhibited by Mr. Erskine were the 
only ones he possessed. Owing to indisposition, the Secretary 
of State did not reply to this letter before the 1st of Novem- 
ber. He observes : — 

" 1 nbstaJQ, Sir, from mjiking any particular animadversions on 
several irrelevant aad improper allusions in yoar letler, not all 
comporting with the professed disposition to adjust, in an amicable 
manner, the diSerences unhappily subsisting between the two 
countries. But it would be improper to conclude the few obser- 
vations, to which i purposely limit myself, without adverting to 
your repetition of a language, implying a knowledge on the part of 
this government, that the instructions cf your predecessor did not 
authorize the arrangement formed by him. After the explicit 
nnd peremptory asseveration, that this government had no such 
knowledge, no such arrangement would have been entered into, 
the view which you have again presented of the subject, makes it 
my duly to apprize you that such insinuations are inadmissible in 
the intercourse of a foreign minister with a government that under- 
stands what it owes to itself." 

Whatever character may be ascribed to this language, it 
put it in the power of Mr. Jackson to explain that portion of 
his letter, at which the American secretary had taken offence. 
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rt correupon- ■ 



The BecrelAry himeelf, in th« couise of their short correupon- 
dence, had already otlered an eiplanation upim anotbei topic 
Uiat appeared to be peruliarly irritating to Mr. Jackson- Mr- 
Jackson was, evidently, a man of talents ; iiie correBpondeooe ' 
is conducted with ability ; certainly witb more power qS 
argument and expreesiou than tliat of any of his predeces6ora> ' 
He had been empfoyed many years in the diplomatic service 
of his country; and he was, therefore, in every respect, com- 
petent to judge of the meaning that Mr. Smith liad ascribed 
to his language. It was quite apparent, that a direct attack 
by a foreign functionary upon the honour and veracity of a 
government was, under all circumstances, inadmissible. After 
Mr. Smith had undertaken to interpret, on his part, the lan- 
guage of Mr. Jackson, and to attribute to it a meaning, that 
every diplomatic agent must know was exceedingly ofTensivei 
there was presented to the latter gentleman the alternative, 
either of confirming or rejecting the construction of the Ame- 
rican secretary. On the other hand, Mr. Jackson obviously 
did not consider, that he was under any obligation to offer an 
explanation of his own language. The government, with 
whom he was sent to treat, had undertaken to interpret tha 
phrases and sentences of his letters, and the accuracy of their 
constructions not only rested in their discretion, but be, in 
justice, could only be made answerable for his own expres- 
sions, and not for the interpretation of others. This appears 
to have been the view the British minister took of this imfor- 
tunate business; and with these impressions he replied to the 
letter of Mr. Smith. We subjoin an extract from Mr. Jack- 
son's answer of November -Ith : — 

" 1 am concerned, Sir, to be obliged a sccoud lime to appeal to 
those priociptes of public law, under the ^aticUon anil protection of 
which I was sent to this country. Where there is not freedoiQ of 
communication in (he form substituted for the more usual one of 
verbal discussiooj there can be lillle useful intercourse between 
mioisters ; and one, at legist, of the epithets, which you faavs 
thought proper to apply to ray last letter, is soch as necessarily 
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abridgea that freedom. That any Ihiog (lierein conUiaed, may be 
irrelevant to the subject, it is of course competent in you to endeu- 
vonr to abow, and, as far as you succeed in so doiog, in so far will 
my ai^^ameot lose of its validity ; but as to the propriety of my 
allusions, you must allow me to acknonledge only the decisioo ol 
my own sovereign, whose commaDds I obey, and to vrhom, alone, 
I can consider myself responsible. Beyond this, it suffices that 1 
do not deviate from the respect due to the government, to nhich 
I am accredited. 

" You will find that in my correspondence with you, I have care- 
fully avoided drawing conclusions that did not uecessiirily follow 
from the premises advanced by me, and, last of all, should I tliick 
of uttering an insinuation where I was unable to substantiate a fact. 
To facts, such as 1 have become acquainted with them, 1 have scru- 
pulously adhered, and in so doing, I must continue wherever the 
good faith of his majesty's government is called in question, to vin- 
dicate its honour and dignity, in the manner that appears to me 
the best calculated for that purpose," 

On the 8th of Nov, the following letter was sent to Mr. 
Jackson, from the Department of Stale i — 

" In my letter of the 19lh ult. 1 stated to you, that the declara< 
tion in your tetter of (he I Ith, that the dispatch from Mr. Canning 
to Mr. Erskine of the 23d January, was the only dispatch by nhich 
the conditions were prescribed lo Mr. Erskine for the conclusion 
of an arrangement on the matter lo which it related, was then for 
the first time made to this government; and it was added, that if 
that dispatch had been communicated at (he time of the arrange- 
ment, or if it had been known that the propositions contained in it. 
were the only ones on which he was authorized to make an arrange- 
ment, the arrangement would not have been made." 

" In my letter of the fsl instant, adverting to the repetition in 
your letter of the ZM ultimo, of a language implying a knowledge 
of this government that the instructions of your predecessor did 
not authorise the arrangemenl formed by him, an intimation was 
distinctly given to you, that after the explicit and peremptory asse- 
veration that this government had not any knowledge, and that with 
34 
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, such an arrangemenl ivould not bave beeo 
m;)de, do such insinuEilion could be admitted by this gweroment. 

" Findiog thflt in your reply of the 4th inslanl, you have used a 
language, which caanot be understood, but us reiterating and even 
*«ggraTaliDg the snine gro^s insinuation, it only remains, in order to 
preclude opportunities, ivliich are thus abused, to inform you that 
no further commiinicatioas wi 11 be received froni you, and that the 
Kecesaity of this delerminnlion will, without delay, be made known 
to your government. In the ineaa time, a ready altenlion will be 
given to any communications affecting the interests of the two 
IDBlions through any other channel that may be substituted." 

Mr. Jackson immediately withdrew with every member of 
his mission from Washington ; he made New-York the placa 
of his residence. The Secretary of Legation was desired, by 
Mr. Jackson, to give notice of thai circumstance to the 
I)epartment of State. The government, without delay, re- 
quested the recall of Mr. Jackson. Mr. Pinkney, the Ame- 
ticaii minister in London, (whose commission had been renew- 
ed in February 1808,) received notice on the 14th Marcli 
1810, that Mr. Jackson had been directed to return to Eng- 
land, but his recall was not accompanied with any mark of the 
displeasure of liis own government. We have not thought it 
proper to pass over in entire silence the recall of Mr. Jack- 
son, though the Cftracting a portion of the correspondence has 
exceeded the limits, we have in most cases prescribed for 
ourselves. Being the second instance of a minister having 
been recalled, at the request of the government, since the 
constitution, and, on some other accounts, an important point 
in the diplomatic history of the period we have endeavoured 
to present, in as brief a manner as the subject would admit, 
and without entering into a protracted discussion, a complete 
view and illustration of this whole transaction. Separate from 
the uncommon feeling it awakened at the time, it was attend- 
ed with the serious and lamentable consequence of an inter- 
ruption of a most important negotiation. 
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Thus a second negotiation was broken off. Eighleen 
months had passed, and no reparation whatever had been 
made for the affair of the Chesapeake. The country was 
plunging deeper and deeper into the disputes of the belli- 
gerents ; and the prospect every day diminished, that it would 
be able peaceably to rescue itself with honour from the embar- 
rassments of the occasion. England at this time manifested 
a great degree of indifference concerning her relations with 
America.* She probably did not apprehend a war, and she 
had doubtless resolved that no negotiation should induce her 
to make a change in her foreign policy. The information, 
that the recall of Mr. Jackson had been requested, was receiv- 

* We shall here conclude ihe scries of British orders and iiistruc 

.Ian. 8th. 1BQ8. Carthagena, Cadiz, St. Lticar and intermediate 
ports declared in blockade. 

Mai'cii 38tb. 1808. Duties fixed by net of Parlitvnient on all mer- 
chandize exported from Great Britain under regulations of orders in 
council of November 11 and 27. 

April 11th. 180B. Public and private armed vessels directed not to 
interrupt neutrals bound to British "islands, colonies, or settlements, 
iu the West Indies or South America, to whomsoever property may 
appear to belong', and notwithstanding such vessel may not have re- 
gular clearances and documents on board." 

April 14th. 1808. Exportation of cotton wool to foreign places pro- 
hibited till end of next session of Parliament. Provisions of late orders 
in copncil confirmed. 

May 4lh. 180B. Island of Zealand declared in blockade. 

June 23d. 1808. American and British vessels permitted, by act ol' 
Parliament, to bring to British ports, directly from America, merchan- . 
dize of American growth or manufacture, " subject to such duties only 
as were payable on the like commodities imported from other coun- 

October I4th. 1808. French leeward Carribean islands declared iu 
blockade. 

April 2Gth, 1809. Holland declared in blockade. 

May a4th. 1809. This blockade suspended for a time on account 
of Krskine arrangement. 
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«d with perfect coolnees, and in giving notice that his return 
would be directed, Lord Welleeley indulged in no complaint- 
On the contrary, he signified with great courtesy his concern 
that the di]<lomatic intercourse of the two countries had been 
for a moment interrupted. We consider the affair of Mr. 
Jackson altogether as a personal one. He had no instructions 
to enter into the business of Mr. Erskine's convention, nor 
various other retrospective affairs into which the warmth of 
discussion led the two ministers. The circumstance, that 
brought about the Immediate and unfortunate termination of 
iiis mission, was not at all of an official nature. At any rate, 
this event did not cause the slightest change in the diplomatic 
relations of the two governments. Mr. Pinkney remained 
in England as the envoy of this country, and in July 1810, 
Lord Weliealey informed that gentleman, it was his intention 
to recommend the appointment of an envoy extraordinary and 
minister plenipotentiary to the United States. Some dissatis- 
faction was expressed in the beginning of the year 1810, that 
the business of the nation was left in the hands of a charge 
in America, and Mr. Pinkney was directed to take a corres- 
ponding step, as it respected the affairs of his own country. 
In order, however, not to interrupt the narration, we should 
state here, that no minister having been appointed, notwith- 
standing the repeated assurances of Lord Wellesley, as late 
as January ISll, Mr. Pinkney, by the direction of his govern- 
ment, requested an audience of leave. He appointed Mr. 
Smith charg^ d'affaires. The American government was still 
desirous of an airangement with England, and as early as 
January 1810, a few months after the affair of Mr. Jackson, 
Mr, Pinkney was instructed to renew, under the original 
commission of May 1806, a negotiation " relating to wrongs 
committed between the parties on the high seas or other 
waters, and for establishing the principles of navigation and 
commerce between them." This attempt was also ineffec- 
tual. 
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We have now arrived at ahotlier peiT>lexing and moat irri- 
tating discussion, the last of that unprofitable eeries that 
preceded the war. We refer to the controversy respecting 
the repeal of the Berlin and Milan decrees. Without repeat- 
ing what has already been said under the head of France, we 
shall here give a brief history of this business. The act of 
March 1809, and of May ISIO, gave the President power to 
suspend by proclamation the operation of the embargo, of the 
n on -importation and of the Don-intftrcourse laws in relation 
to that power, who should repeal such parts of her maritime 
decrees, as affected the rights of neutral powera. We have 
already remarked, that in June ISOO, the President, in conse- 
quence of declarations made to this government by Mr. Ers- 
kine, gave notice, in the manner prescribed by the act, that 
the trade might be renewed with Great Britain.* On the 5th 
of August 1810,afew months after the psssing the act above- 
mentioned, the French Minister of Foreign Affairs, M. de 
Champagny,f duke of Cadore, addressed a letter to the Ame- 
rican minister in Paris, which has already been quoted in the 
chapter on the continental system. This was a conditional 
repeal of the Berlin and Milan decrees in a two fold sense; 
one condition applied to Great Britain, and the other to the 
United States. The last is one the United States herself pro- 
posed to the belligerents. At the time of Mr. Erskine's 
Arrangement, she had virtually, and in substance, taken the 
Game position in regard to England that France now upon her 
own original declaration proposed to her to assume. The 
condition concerning the United States is clearly, that they 
should cause their rights to be respected, not in any manner 
France herself might intimate, but in the manner the United 
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States themselves had proposed, a form of proceeding that 
applied equally to both beihgerents. The proposition on the 
part of the French government was a fair and legitimate one ; 
it was merely accepting the condition ofTered by America. 
The same condition had been accepted in the year 1809, by 
Mr. Erskine as envoy of Great Britain. The act of the French 
government announced in M. de Champagny's letter of August 
ISIO, was met with instant good faith by the President. A 
proclamation was issued on tiie 2d November, giving notice 
that all the restrictions imposed by the act of the first of May 
1810, in regard to France and her dependencies, were discon- 
tinued from the date of the instrument. On the other hand, 
the declaration of the French government was explicit and 
direct, viz. : — " after the first day of November 1810, they (the 
decrees of Berlin and Milan) will cease to have efiect." And 
the condition exacted on the part of tlie United States was, 
that they should cause certain sections of the non- intercourse 
laws of March 1 809, to be enforced against Great Britain. As 
this edict of the French government was founded on the law 
of May 1810, the contract was complete between the belli- 
gerent thus revoking, and the United States. And in the 
unexpected and improbable emergency" that Great Britain 
did not rescind her orders in council, the non-importation act 
would bo enforced against that country. Tiie President 
declared in his proclamation of November 2d. that the act 
'ould be enforced. This circumstance should have satisfied 
^■the French government. Still, we find instructions given to 
the President of the Council of Prizes on the 25th of December 
of the same year, after the President's proclamation was 
known in France, to which indeed, a reference is made in the 
document itself, to suspend all causes that might arise under 
the decrees after November 1st, till the 2d of February 1811, 
in order to ascertain whether the law of May 1810, and the 
proclamationof November of the same year, would be enforced. 
If this was done, the captures should be declared void, and 
(hfi vessels and cargoes delivered In thrir owners. The 
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French government did not furnish the American with the 
evidence of any decree relating to the revocation, and the 
declaration of M. de Champagny of August 5th, was after- 
wards clogged and embarrassed by the report of the French 
Minister of Foreign Affairs, and the letter of the Minister of 
Justice. 

A representation of the declaration of M. de Champagny was 
made without delay to Great Britain, accompanied with the 
assurances of all the diplomatic agents of the United States in 
France,* that no condemnations had taken place since the 
repeal, and a repeal of her orders was claimed on the ground, 
that they were only retaliatory. As a neutral nation, it could 
not signify to America what conditions France exacted from 
England. On this particular occasion, America did not join 
with France, or any other nation in calling upon England to 
renounce her maritime principles. She invited that country 
to repeal orders passed in retaliation of decrees that France 
declared no longer to exist. But England resisted this appli- 
cation on the ground that she was furnished- with no evidence 
that the decrees had been rescinded ; that the decree, affect- 
ing the repeal, had never been promulgated, that vessels were 
still captured and condemned under them, that she was not 
bound to be satisfied with the evidence that had satisfied a 
neutral power, and that conditions were exacted which never 
could be complied with. It, certainly, is true, that no evi- 
dence of any decree could be found, nor was any decree pro- 
mulgated till long after this period, but if Great Britain placed 
no reliance on the positive and direct declaration of the French 
Minister of Foreign Relations, no great value could have been 
attached to a decree. 

* Barlow's Letter of March 2d. 1812. 
Eusaell's do. 

Russell's affidavit — Appendix. Arguoicnls on the Snipe, p. 36li, 
nnd (bllfiwiiic;. 
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The American government, doubtless, supposed it oflered all 
the evidence it ever could poseess, that the decrees were 
repealed. It never could have been anticipated the extraor- 
dinary decree of April 28th, 1811; coiiununicated to its 
minister in Paris more than a year after it purported to have 
been passed ; a decree not known in this country at the time 
the war was declared. We shall make no remarks on that 
instrument in this place, having already spoken of it in a pre- 
vious chapter. This decree was communicated to the British 
ministry on tlie 20th of May 1812, and on the 23d of June 
tlie same year an order was issued repealing the orders in 
council. 

The history of the war does not belong to the subject of 
this work. We shall, however, be permitted to remark that 
many unfortunate circumstances accompanied the time and 
manner of its declaration, which the spirit and gallantry of 
the people, in its progress and towards its close, well redeem- 
ed. Neutrality was so obviously the pohcy of the country, 
and the form of government seemed so ill adapted to a state 
of hostilities, that we cannot be surprised if every other expe- 
dient was first tried and exhausted. But the doctrine of neu- 
trality, the ark of safety to this country, a doctrine, that, in 
most cases, cannot be too highly commended, or too exactly 
maintained, was carried to an e.\tremc degree of toleration ; 
the restrictive system was not a successful one — it produced 
no effect on the belligerents. The country was wasting and 
perishbg under it, and the passions of the pohtical partiei 
were inflamed to a dangerous degree. It would, perhaps, 
have been better that a war should have been declared ia 
1808, at the time of the report of a committee of the House of 
Representatives on the foreign relations of the country. 
It would, certainly, have been an unusual thing to have 
declared war against two nations at war with each other, 
but both those nations were then actually at war with Ame- 
rica ; and, owing to the particular condition of one of them, a 
war with England appeared to be virtually a war with both. 
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It should be recollected too, that about that period, began 
the severest operation of the French decrees, the British 
orders, and of our own restrictive system. After 1808, to the 
restoration of peace in 1615, the commerce of the country 
was of comparatively trifling value ; in the language of the 
report of November, America had been compelled by the 
belligerents to abandon lier right of freely navigating the 
ocean. A determined opposition was made to the war with 
England, but we believe that much, if not the greater part of 
it, arose from an apprehension it would lead to an alliance 
with France. It was extremely natural that this apprehension 
should be felt by one of the political parties, because an 
alleged preference forthe measures of one of the belligerents, 
was the principal cause of opposition to the measures of our 
own government. The war was declared at a time when the 
French emperor was in the height, not only of his power, but 
of his prosperity ; his armies had all passed the Vistula, 
in a rapid and victorious march for the capital of Russia, and 
he, himself, was in Poland employed in organizing that king- 
dom into a new confederation, of which he was to be the 
protector. But the correspondence of America with France 
at this period, and the very unsatisfactory condition of the 
clauns of the one government upon the other, clearly show, 
that no event was less likely to take place than an alliance 
between the two countries. We have, already, in the chap- 
ter on the continental system, presented an outline of the 
proceedings of the United States with France, just before and 
during the war of 1812, though it seems hardly necessary to 
remark, that the whole course of policy of this government 
from its foundation in '89, nay, from the first year after the 
peace of 'S3,* has been most sedulously to avoid every possi- 
ble approach to alliances or connections with the European 
nations. America, fortunately exonerated from the obliga- 
tions of the treaty of '78, reaped, at an eariy hour, the full 

* See chapter on Russia. 
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measure of all the experience that the pernicious consequen- 
ces, witii which she was threatened on that occasion, could 
ghe her. 

Early in eij^litten hiiniired and thirteen, the emperor of 1 
Russia offered iii,-; msdialion to procure a peace betweeo 
England and tlie United Statts. Russia, ha\-ing made a treaty 
of peace and alliance with England, in tlie summer of eigh- 
teen hundred and twelve, tlie commerce of the northern na- 
liona of Europe appeared to be restored lo its former extent 
and vigour ; that event freed it from the restraints to which it 
iwas subject, in consequence of the hostile acts of England- 
Rut the American war renewed this i^tate of embarrassment, 
and the northern nations were a^ain deprived of the whole of 
iho valuable commerce of the United States. America ac- 
cepted tiiu mediation, and commissioners were named to pro- 
ceed to Russia. England, however, did not consent to treat, 
cither at St. Petersburgh, or under the mediation of a third 
power ; but proposed to meet the American envoys directly, 
in London, or at Gottcnburg. It is immaterial, whether 
this negotiation was proposed at the suggestion of Eng- 
land, or was the voluntary act of Russia, — those two powen , 
being at that time closely united. Some prejudice had beokj 
excited against tlie United States, at the court of St. Peten 
burgh, by reports that the government was disposed to enter ' 
into a more intimate connexion with France. Not only the 
relations of the United Slates with Russia, were remarkably 
amicable, during the whole war with England, but they wwe i 
in a very unpromising and unsatisfactory state with the Frencb^l 
emperor. We have before us a letter, written by the secrfl-l 
tary of state, (Mr, Monroe,) dated July I, 1812, to the Ame- 
Hcan minister in Russia, (Mr. Adams,) from which we make 
the following extract : — " With France, our affairs, in many 
important circumstances, are still unsettled ; nor is there any 
certainty, that a satisfactory settlement of them will be ob- 
tained. Should it, however, be the case, it is not probable 
that it will produce any closer connexion between the United , 
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States and that power. It is not anticipated, that any event 
whatever will have that effect." 

The negotiation for peace with England was finally open- 
ed at Ghent, where the British com mission era, lord Gambier, 
Messrs, Henry Gouldburn, and William Adams, arrived in Au- 
gust, 1814 ; the American commissioners, Messrs. JohnQuin- 
cy Adams, Albert Gallatin, and Jiimcs A. Bayard, appointed 
April 17, 1813, and Henry Clay and Jonathan Russell, added 
to the commission January. 18, 1SI4, being already assembled 
in tijat city. This negotiation terminated in a peace, conelu- 
ded the 24th of December, 1814.* The treaty made no altera- 

* This treaty of peace and amity principally relates to boundaries. 
We Bhall extract a portion of it, omittitig the details that relate to the 
expenses of commlBsioners, &c. : — 

" Art. 1. There shall he a firm and universal peace between Iiis Bri- 
tannic majesty and the United States, and between their respective 
countries, territories, cities, towns, and people of every degree, without 
exception of places or persons. All hostilities, both by sea and land, 
shall cease aa soon as this treaty shall liovc been ratified by both par- 
ties, as hereiaafter mentioned. All territory, places and possessions 
whatsoever, taken hy either party from the other, during the war, or 
which may be taken ot^er the signing of this treaty, excepting only 
the islands hereinafter mentioned, shall be I'estored without delay, and 
without causing any deali'uetion, or carrying away any of the artillery 
or other |)uhlic properly originally captured in the said forts or places, 
and which shall remain therein upon the exchange of the ratifications 
of this treaty, or any slaves or other private [iroperty. And all archives, 
records, deeds and papers, either of a public nature, or belonging to 
private persons, which, in the course of the war, may have fallen into 
the hands of the officers of either party, shall bo, as far as may be prac- 
ticable, forthwith restored and delivered to the proper authorities and 
pet«oQS to whom they respectively belong. Islands in the bay of Pas- 
samaquoddy to remain in the liands of the party occupying. 

" Art. 2. Immediately after the ratifications of this treaty by both 
parties, as hereinafter mentioned, orders shall bo sent to the armies, 
equadrons, officers, subjects, and citizens of the two powers, to cease 
fixim all hostilities : and, to prevent all causes of complaint which might 
arise on account of the prizes which uiay be taken at sea after the said 
iniificQtions of this treaty, it is reciprocally agreed, that all vessels and 
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tion in the situation of the countries, for the teims, proposed 
by the commissioners of the respective nations, were taut\t- 

eflectB which may be tAkeD afier the tpare of tweire days from tim 
aaid ruificatiaDS, upon all parts of the coast of North America, from 
tba latitude of twenty-three degieea oorth, to the latitude of fifty de- 
grees north, and as far eastward in the Atlantic ocean as the tLirty- 
sixth degree of west longitude from the meridian of Greenwich, shall 
be restored on eaeh side : that the lime shall be ihiny days in all other 
put! of the Atlantic ocesn, north of the equinoctial line or equator, 
and the same time for the British and Irish channels, for the gulf of ' 
Mexico, and all parts of the West Indies : forty days for the North 1 
Seas, for the Baltic, and for all parts of the Mediterranean ; sixty days ■ 
for the Atlantic ocean south of ttie equator, as far as the latitude of ths 
Cape of Good Hope: ninety dsys for every other part of the world 
south of the equator : and one hundred and twenty days for all other 
pans of the world, without exception. 

" Art. 3. All prisoners of war taken on either side, as well by lai)4 
as by sea, shall be restored as soon as practicable after the ratification 
of thia treaty, as hereinafter nioutioucd, on their paying the debts 
tvhicb they may have contracted during their captivity. The two con- 
tracting parlies respectively engage to diacharge, in specie, the advan- 
ces which may have been made by the other for llie sustenance and 
maintenance of such prisoners. 

" Art. 4. Whereas it was stipulated Ity the second article in the 
treaty of peace, of one thousand seven hundred and eighty-three, be-, 
twoen his Britannic mnjesiy and the United Slates of America, that 
the boundary of the United Stntes should comprehend all islands with- 
in twenty leagues of any pan of the shores of the United States, aoA 
lying between lines to be drawn due east from the points where the 
aforesaid boundaries, between Nova Scoiia, on the one part, and East 
Florida on the other, shall respectively touch the Bay of Fundy, and 
the Atlantic ocean, excepting such islands as now are, or heretofore 
have been, within the limits of Nova Scotia ; and whereas the several 
islands in the Bay of Passamnquoddy, which is part of the Bay of 
Fundy, and tlic island of Grand Menan, in the said Bay of Fundy, 
are claimed by the United States, as being comprehended with- 
in their aforesaid boundaries, wliich said islauds are claimed as be- 
longing to his Britannic majesty, as having been at the time of, and 
previous to, the aforesaid treaty of one thousand seven hundred and 
eighty-three, within the limits of the province of Nova Scotia : in or- 
der, therefore, finally to decide upon these claim?, it J9 agreed that ihey 
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ally rejected. The disputed points of maritime law, and the 
subject of commerce were reserved for future discusBion. A 

ehall be referred to two commissi ouera, to be njipointed in tlie following 
mantier, viz : one commissioner shall be ap[iainted by hia Britannic 
majesty, and one by the President of the United States, by and witli 
the advice and consent of the Senate thereof In case of the cominia- 
eioners' difiering, reference to the arbitration of a fi^endly sovereign or 
state, whose decision is to be final. 

" Art, 5. Whereas neither that point of the highlands lyiag An* 
north from the source of the river St. Croix, and designated, in the 
former treaty of peace between the two powers, as the north-west an- 
gle of Nova Scotia, nor the north-western most head of Connecticut 
river, has yet been ascertained ; and whereas that part of the boundary 
line between the dominions of the two powers which extends from 
the source of the river St. Croix directly north to the above mentioned 
sorth-west angle of Nova Scotia, thence along the said highlandi 
which divide those rivers that empty themselves into the river St. 
Lawrence, from those which fall into the Atlantic ocean, to the north- 
westernmost head of Connecticut river ; thence, down along the mid- 
dle of that river, to the forty -fifth degree of north latitude; thence, by 
a line due west on said latitude, until it strikes the river Iroquois or 
Cataraguy, has not yet been suneyed ; it is agreed, that for these se- 
veral purposes, two commissioners shall be appointed, sworn, and au- 
thorized, to act exactly in the manner directed with respect to those 
mentioned in the next preceding article, unless otherwise specified is 
the present article. 

" Art. 6. Whereas, by the former treaty of peace, that portion of 
the boundary of the United States, from the point where the forty-fifth 
degreeof north latitude strikes the river Iroquois or Cataraguy to the 
lake Superior, was declared to be " along the middle of said river into 
lake Ontario, through tlie middle of said lake until it strikes the cora- 
mmiication by water between that lake and lake Erie, thence alopg 
the middle of said communication into lake Erie, through the middle 
of said lake until it arrives at the water communication between that 
lake and lake Huron, thence along the middle of said water communi- 
cation into the lake Huron, thence through the middle of said lake to 
the water communication between that lake and lake Superior." And 
whereasdoubts have arisen what was the middle of the said river, lake?, 
and water communications, and whether certain islands lying in the 
same were within the dominions of bis Britannic majesty or of the 
United States : in order, ibercfore, finally to decide these doubts, thev 
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general peace having been concluded in Enrope, no objec- 
tion esisted to tliis course.* An account of the negoliation 

shall be referred lo iwo cominissionPTS, to be appointed, sworu, and 
authorized to act, exactly in the manner directed with respect to tfaoss 
mentioned in the nest preceding nnicle, unless otherwise specified in 
this present article. 

" Aet. 7. It is further agreed, tliat the said two last nientioDed < 
missioDers, after lliey shall have executed the duties assigned to them 
in the preceding article, ifliall be, and they are hereby, authorized, upon 
their oaths, impartialJy to fix and determine, according to tlie true in- 
tent of the aaid treaty of peace of one thousand seven hundred uid 
eighty-three, tbat part of the boundary between the dominions of the 
two ponera, which cxiendii from the water communication between 
lake Huron and lake Superior, to tlie most nortb-weBtem point of the 
lake of the woods, to decide to which of lh(^ two jmrties the several isl- 
ands lying in tbe lakes, water communications and rivers, forming the 
said boundary, do respectively belong, in conformity with the ime in- 
tent of ilie said treaty of peace of onu thousand seven hundred and 
eighty-three ; and to cause such parts of the said boundary as require 
it, to be surveyed nnd marked. 

" Akt. 9. Reciprocal pacification of the Indian tribes. 

" Aet. 10. Whereas tlie Iraflir in slovcs is irreconcileahle with the 
principles of humanity and justice, and whereas both his majesty and 
the United States are desirous of continuing their efibrts to promote its 
entire abolition, it is hereby agreed, that both the contracting piutiet 
shall use their best endeavours to accomplish so desirable an ohject." 

The commission ers were duly appointed, under these respective 
tides; hut, as their reports on all the points of boundaries have not 
been accepted by the respective govern in ents, we are obliged to ab- 
stain from making any remarks on those topics. In order to cnmplett 
thecouree of treaties and conventions with Great Briton, to the trea^ 
of Ghent, we shall mention in this place, tbat in Januarj-, 
King concluded, with lord Hawkesbury, at London, a convention, by 
which the United States agreed to pay C00,000i. to bis Britannic ma- 
jesty, for the benelic of British crcililiirs nnder the fixlh article of the 
treaty of '94, on condition of being released from oil the obfigations of 
that onicle. A commission was appointed, under the seventh article 
of tbe same instrument, on the subject of American clauns for capture^ 
who awarded a large sum, w liich was regularly paid by Ureal Bi-itoki. 

*Thesubject of the boimdary of the United States on the Pacific, 
likely to be one of uncommon interest. Spaiii, Russia. Great Brilai 
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of Ghent* having been published in 1822, we take this op- 
portunity to refer to it for a history of the proceedings of that 



and America have claims oa the Gxireme western port of tliis conti- 
nent. By tbe convention of April, 1834, with Russia, the boundary of 
that country to the south does not extend below 54 deg. 40 min. ; at 
least, it may be considered as havlDg been fijied at that parallel. And 
by the last treaty with Spain, that country has transferred to the Uni- 
ted States all her claims to the northword of the 43d deg. The terri- 
tory between those two parallels is, therefore, the one in discussion be- 
tween America and Great Britain. Tbe principal object of each pai'ty 
appears to be to get possession of the country through which the Co- 
lumbia or Oregon runs. There has been some correspondence be- 
tween Mr. Rush and the English government on this subject. Being 
on this topic, we beg to extract a few paragraphs from tbe wovk, to 
which we have just referred, on the boimdary of the Mississippi : — 

" Before the war of 1812, three abortive attempts had been made to 
adjust tbis boundary. The first was by the treaty of 1794, when it 
was already conjectured, but not ascertained, that the line due west 
from the lake would not intersect the Mississippi. By the fourth ar- 
ticle of the treaty of 1794, it was agreed, that a joint survey should be 
made, to ascertain the fact ; and that if, on the result of that survey, it 
should appear, that tbe west line would not intersect the river, the par- 
ties would proceed, " by amicable negotiation, to regulate the boundary 
line in that quarter, according to justice and mutual convenience, and 
in conformity to the intent of the treaty of 1783." This survey was 
never made. The second attempt to adjust the line, was by the con- 
vention signed on the 12th of May J803, by Mr. King and lord Hawkes- 
bury, — tbe fifth article of which, after reciting the same uncertainty, 
whether a line drawn due west from the lake of the woods would in- 
tersect the Missis3i)ipi, provided that, instead of the said line, the 
boundary of the United Slates in that quarter, should, and was decla- 
red to be, tlie shortest line which could be drawn between the north- 
weslpoint ofthelake of the woods, and the nearest source of the river 
SKssissippi. This convention not having been ratified, the third at- 

* The duplicate letters. The fisheries and the Mississippi, docu- 
ments relating to Ironsactions at the nogolialion of Ohent, collected 
and published by John Quincy Adams, one of the commissioners at 
Ihat negotiation. Waidwngton, 1822. 
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Thk was the end of tlie war, — a measure into which the 
country obviously entered with infioitc reluctance. The 
French revolution cost the United States, substantially, two 
wars ; we could hardly have expected to escape at a less 
price. America is not a member of the holy alliance ; she 

icmpt at adjustment bad been made in the negotiation of Hr. Homroa 
and Mr. Pinkney, of 1606 and 1607 ; at whicb an article had been pro- 
posed and agreed to, that the line dtould be froiu the most north-west- 
ern point of the lake of the woods, Xo the 4dtb parallel of latitude, and 
from that point, due west, along- aod with the aaid parallel, as far aa 
the respective territories extend in that quarter. And with that srd- 
tlo was coupled another, as follows: — "1» is agreed bj the United 
States, that his majesty's subjects shall have, at all times, free access 
from bis majesty's aforesaid territories, by land or inland naTi^atioa, 
into the aforesaid territories of the United States, to tlie rirer Missis- 
sippi, with the goods and eSects of his majesiy'ssaid subjects, in order 
toenjoy the benefit of the navigation of that river, as secured to them by 
the treaty of peace, between his majesty and the United Slates, and also, 
by the third article of the treaty of amity, commerce and navigation, of 
17S4. And it is further agreed, that his majesty's subjects shall, in like 
manner, and at all times, have free access lo all the waters and riven 
falling into the western side of the river Mississippi, and to the navi- 
gation of ibe said river." 

" But the following obsenrations upon the two articles, contaioed in 
a letter from Mr. Madison lo Messrs. Monroe and Pinkney, of 30th of 
July, 1807, show bow far Mr. Jefferson, then President of the United 
Slates, had authorized those commissioners to accede to them: — "Ac- 
cess by land or inland navigation, from the British territories, through 
the territory of the United States, to the river Mississippi, is not to ba 
allowed to British subjects, with their goods or effects, unless such ar- 
ticles shall have paid all the duties, and be within all tlic custom houso: 
regulations, applicable to goods and effects of citizens of the United 
Stales. An access, through the territory of the United Slates, to the. 
waters running into the western side of the Mississippi, is, under do 
raodifica.tion whatever, to be stipulated to British subjects." 

" Under this state of things, it had never been admitted by the Bri- 
tish) nor could we maintain against them by argument, even that the 
Hiasisuppi river was within our exclusive jurisdiction : for so long as 
they bad a right by treaty to a line of boundary to that river, and 
ncnuently to territory upon it, Ihcy had also jurisdiction upon it." 
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is not connected with any nation by the form of her govern- 
ment, or by situation, or family compacts. But she is one of 
the great confederation of Christian states, — one of those 
powers who, by religion, arts and sciences, compose what is 
called the civilized part of the world. In this respect, Eu- 
rope becomes onlya geographical term. America, maintain- 
ing a more constant and frequent intercourse with the most 
powerful members of the European continent, than (with one 
exception) they hold with each other, must, unavoidably, par- 
take, in some degree, of the changes, to which they are sub- 
ject. Her territory, it is true, is not exposed to invasion or 
dismemberment ; but she has most rapidly created a vast con- 
nexion and influence, moral, political and commercial, which 
will, at all times, render her liable to become involved in the 
general quarrels that disturb the old world.* 



* The diplomatic intercourse of the two counlriea was renewed, liy 
the appointment on the part of America, of John Quincy Adams, in 
February, 1815, and of Charles Bagot, on the part of Great Britain, in 
June of the same year, both as envoys extraordinary and ministers pte- 
nipotsntiary. 
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TREATIES OF 1785 AND 1799 WITH FRUgSLA. 



Fourth power in Europe to conclude a Trtati/ — Lee appointed in "J7 
to Berlin and Fitnna — JVot received by either court — Hi* JuU pom- 
en ttoUn at Berlin — Heisiani made to pay lame toll as eattte — 
Prince Henry — Treaty of '8& — Feattiar proDwiorw— Prtoate wor 
abolitked-^Trealy o/'9D. 

X BODOH Prussia took no part in the revolution war, she was 
the fourth power in Europe to conclude a treaty of amity 
and commerce with the United States.* During the whole 
course of that contest, Prussia was at peace with England, 
though, soon ai\er the beginning of hostilities, she was threa- 
tened with a war by the emperor, which, indeed, actually 
took place about the time the United States applied to her 
government for aid and alliance. But Frederick II. usually 
called the great Frederick, was not animated with a friendly 
feeling towards England, and it is well known, he viewed the 
progress of the American revolution with satisfaction. ■{■ Very 
early in the war, Congress took steps to obtain the co-opera- 
tion of Prussia, together with that of some other powers in 

" The neaiy of '83 with England, woa of a difierent description. 
t TliQ reader will find some remarks on ibis subject, in the 3d to- 
ftme of his wortof. 
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Europe ; and in May '77, William Lee, of Virginia, was ap. 
pointed a commissioner to the courts of Vienna and Berlin. 
The objects of his mission are fully explained in his inatnic- 
tioQS, of which we subjoin an extract : — 

" As it is of the greatest importance to these slates, that Great 
Britain be tffeclually obstructed in tht plan of sending German and 
Russian troops to JVorlh America, yoo will exert all possible address 
and Tigour to cultivate the friendship and procure the interference 
of the emperor of Germany, and king of Prussia. To thia end, 
you will propose treaties of friendship and commerce with these 
powers, on the same commercial principles as were the basis of 
the first treaties of friendship and commerce, proposed to the courts 
of France and Spain by our commissioners, and which were appro- 
ved in Congress on Ihe seventeenth day of September 1776 ; and 
not interfering with any treaties, which may have been proposed 
to, or concluded with the courts aboTe mentioned. For your bet- 
ter instruction herein, the commissioners at the court of Versailles 
will be desired to furnish you from Paris with a copy of the trea- 
ty, originally proposed by Congress to be entered into with France, 
together with the subsequent alterations, that have been proposed 
- on either side. Yon are to propose no Ireaty of commerce to be 
of longer duration than the term of twelve years from Ihe date of 
its ratification by the Congress of the United States. And it must 
never be forgotten in these commercial treaties, that reciprocal 
and equal advantages to the people of both countries he firmly and 
plainly secured." 

He was not received by the emperor ; the court of Vienna 
positively reiiising to have any thing to do with the revolted 
colonies ; — nor does it appear, that he was allowed to hold an 
official station at Berlin. Thiebault (vol. iii. p. 60.) tells a 
story of two Americans, who came to Berlin soon after the 
declaration of independence, for the purpose of buying arms, 
and to obtain other assistance. They were suffered to remain 
there ; but, in a short time, their full powers and instructions 
were stolen from their lodgings.* Thiebault expresses his 

*At theend ofa few iiours, iheywere secretly and safely returned; 
having, obviously, been taken for the purpose of examination only. 
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gaxptiie, that neither the king nor any other person took any 
notice of the trangaction. But, if the envoy had not been 
properly leceivetl, the theft was not a violation of the law of 
nations ; it was an affair that belonged solely to the police. 
' TChe names of these Americans are not mentioned, but it is ^ 
I quite possible that Mr. Lee was one of them. • I 

It was said at the lime, that Frederick compelled the te* > 
y eruits of Hesse Cassel, who had been bought to carry on the 
[ »ar in America, (and who had occasion lo pass through his 
f dominions, in order to reach their pla^jes of embarkation, J to 
I pay the same toll or duty per head, as was exacted from cattle. 
The king may have considered this an ingenious piece of plea- 
I Mntry, or have adopted this mode of expressing his abhor- 
I fence and disgust at the practice of selling christian men. 
I Nations, in alliance with others in times of war, ofien trans- 
fer their troops, and, in coalitions, nothing is more coiiunon 
than for one parly to furnish tlie subsidy, and the other the 
army. In all ages, men have, as individuals, entered into fo- 
reign service ; but, we believe, that the conventions, made in 
the year '76 with the states of Brunswick and Hesse Casse), 
end county of Hanau, present the first instances in history, 
where governments, for tlie purpose of enriching their trea- 
suries, have condemned tlieir subjects to tight, not only in s 
foreign cause, but against a country, with whom their own 
was at peace. Some Prussian officers, however, entered into 
the American senice, and made themselves very useful, (one 
in particular will always be gratefully remembered,) but they 
were not sent by the government ; nor are we aware, that 
Frederick took an active part in the revolution, notwithstand- 
ing the intimation that has been given in regard to prince 
Henry. Peace, however, having been concluded with Great 
Britain, the independence of the United States acknowledg- 
ed, and the American commissioners at the court of Vers^lles 
having received general instructions to conclude treaties wttir | 
the powers of the continent, a treaty was made at the HaguA' j 
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in September '85, with Prussia.* It was negotiated on the 
part of Amel-ica by Messrs. Franklin, Jefferson, and Adams, 
and on tlie part of PruBaia by M. de Thulemeycr. This in- 

f Having; already given numeroua estracts from other treaties, W8 
ab^ in this place only select the proviaions of this treaty that are pe- 
culiar, reaiarlting thai it contains the stipulation respecling freedom of 
conscience, already cited in the treaties with the Nelheriands and Swe- 
den, ^d all other an'angcmenls of the most favourablu kind concern- 
ing #mmercc. 

" Art. 4. More especfltly each parly shall haje a right to carrj 
their own produce, manufactures, and merchandize, io their own 
or any other vessels, to any parts of the dominions of (he other, 
where it shall be lanful for all the subjects or citizens of that other 
freely to purchase them ; and thence Io lake (he produce, manu' 
factures, and merchandize of (he other, which all the said citizena 
or subjects shall in like manner be free Io sell ibem, paying in both 
cases such dulieif, charges, and fees only, as are or shall he paid by 
the most favoured nation. Nevertheless, the king of Prussia and 
the United States, and each of them, reserve to themselves the 
right, where any nation restrains the transportation of merchan- 
dize to the vessels of the country of nhich it is Ihe growth or ma- 
nufacture, to establish against such nation retaliatiog reg^ulations; 
and also the right to prohibit, in (heir respective countries, (he im- 
porta(ion and exportation of all merchandize whatsoever, when 
reasons of state shall retjuire it. In this case, the subjects or citi- 
zens of either of the contracting parties, shall not import nor ex- 
port the merchaDdize prohibited by the other ; but if one of the 
contracting parties permits any other nation to import or export 
the same merchandize, the citizens or subjects of the other shall 
immediately enjoy (he same liberty. 

" Art. 9. The ancient and barbarous right to wrecks, abolished 
between the parties. 

" Art. 10. And where, on the death of any person holding real 
estate within the territories of the one par(y, such real estate 
would, by the laws of the land, descend on a citizen or subject of 
the other, were he not disqualilicd by aUenage, such subject shall 
be allowed a reasonable time (o sell Ihe same, and to withdraw the 
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stnmient, ratified the next year by Congress, was the last 
public act of Dr. Franklin in Europie. 

The treaty is very remarkable for the provisions it con- 
proceeds witboat molestation, and exempt from all rights ofdetrac- 
turn on the part of the government of the respective states. But 
this article shall not derogate in any manner from the force of the 
laws already published, or hereafter to be published by his majes- 
ty the king of Prussia, to prevent the emig^tion of his 8obj^|. 

^^ Art. 13. And in the same case of one||f the contracting parties 
being engaged in war with any other power, to prevent all the dlC> 
ficulties and misunderstandings that usually arise respecting Ae 
merchandize heretofore called contraband, such as arms, ammani- 
tion, and military stores of every kind, no such articles carried in 
the vessels, or by the subjects or citizens of one of the parties to 
the enemies of the other, shall be deemed contraband, so as to in- 
duce confiscation or condemnation, and a loss of property to indivi- 
duals. Nevertheless, it shall be lawful to stop such vessels and ar- 
ticles, and to detain them for such length of time as the captors 
may think necessary to prevent the inconvenience or damage that 
might ensue from their proceeding ; paying, however, a reasona- 
ble compensation for the loss such arrest shall occasion to the pro- 
prietors : and it shall further be allowed to use in the service of the 
captors, the whole or any part of the military stores so detained| 
paying the owners the full value of the same, to be ascertained by 
the current price at the place of its destination. But in the case 
supposed, of a vessel stopped for articles heretofore deemed con- 
traband, if the master of the vessel stopped will deliver out the 
goods supposed to be of contraband nature, he shall be admitted 
to do it, and the vessel shall not, in that case, be carried into any 
port, nor further detained, but shall be allowed to proceed on her 
voyage. 

^^ Art. 16. It is agreed, that the subjects or citizens of each of 
the contracting parties, their vessels, and effects, shall not be liable 
to any embargo, or detention on the part of the other, for any mi- 
litary expedition, or other public or private purpose whatsoever. 
And in all cases of seizure, detention, or arrest, for debts contract- 
ed, or offences committed by any citizen or subject of the one par- 



tains, though it docs not appear that tliey liave been attended 
with any good consequences to the parties, or have been of 

tjr, trithin the jarisdiction of the other, the same Bhiiit he made and 
}irosecule(l by order and authority of law only, and accoriling to 
the regular course of proceedings usual in such cnses. 

" Art. 23. If ivar should arise between the two contracting par- 
ties, the merchants of cither country, then residiog in the other, 
shall be allowed to remain nine months to collect their iJebla nod 
Eettle their .ifTairs, and may depart freely, carrying off all their el- 
fects, without molestation or hindrance : and all women and chil- 
dren, scholars of every faculty, cultivators of the earth, arlizan?, 
manufacturers, and tishermeo, unarmed and iababiting unfortified 
towns, villagea, or places, and in general all others whose occupa- 
tions are for the common subsistence and benefit of mankind, shall 
be allowed to continue their respective employments, and shall not 
be molested in their pcrgons, nor shall their houses or goods ho 
burnt, or otherwise destroyed, nor their fields wasted by the armei] 
force of the enemy, into wbiise power, by the events of irar, they 
may happen to fall; but if any thing is necessary to be taken from 
them for the use of such armed force, the same shall be paid for 
at a reasonable price. And all merchant and trading vessels em- 
ployed in exchanging the products of different places, and thereby 
rendering the oecessuries, conveniences, and comforts of liuman 
life more easy to he obtained, and more general, shall be allowed 
to pass free and unmolested ; and neither ofthe contracting powers 
shall grant or is.iue any commission to any private armed vessels, 
empowering them to take or destroy such trading vessels or inter- 
rupt such commerce. 

" Art. 2'1. And, to prevent the destruction of prisoners of war, by 
sending them into distant and inclement countries, or by crowding 
them into close und noxious places, the two contracting parties bo- 
temnly pledge themselves to each other, and to the world, that they 
will not adopt any such prdclice ; that neither will send the prison- 
ers whom they may take from the other into the East Indies, or 
any other parts of Asia or Africa, hot that they shall be placed in 
some part of their dominions in Kurope or America, in wholcsomi: 
siluafions j that they shall not he coniined in dungeons, prison-ahJi''^, 
37 
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^iliy practical utility to the world. Blockades of eve»y A^ 
"Bcription were abolished, — the flag covered the property, — 

^ nor prisons, nor be put into irons, nor boond, nor otherwise restrain- 
ed in the use of their limbs ; that Ihe oiTicers Bfa:ill be enJai^ed oq 
their parolea irithio convenieDt disfricfs, aod huve comfortable 
.quarters, and the common men be dlaposed in cantonments open 
and EKtensive enough for air and exercise, and lodged in barracks 
-^ps roomy nnd good as are provided by the parly in whose power 
tbey are, for their own troops ; that (he oUBcers shall also be daily 
furnished bj the party in whose power they are, with as many ra- 
I iioDs, and the same articles and quahly, as are allowed by them, 
either in kind or by commutation, to ofliccrs of equal rank in their 
IjOWD army; and all others sbail be daily furnished by them with 
such ration as they allow to a common soldier in (heir own ser- 
Tice ; the value whereof shall be paid by the other parly on a inu- 
[ tiaal adjustment of accounts for (he subsistence of prisoners at the 
[ close of the war; and the said accouots shall not be mingled witb, 
I nor set off agains( any others, nor the balances due on them be wilh- 
Jield as a aatisfacdon or reprisal for any other article, or for any 
lather cause, real or pretended, vvhalever; that each party shall 
I ^e allowed to keep a commissary of prisoners, of their own ap- 
Jtointment, with every separate cantonment of prisoners Inposaee- 
don of the other, which commissary shall see the prisoners as often 
e pleases, shall he allowed to receive and distribute whatever 

• comforts may be sent to (hem by their friends, and shall be free to 
^^make his reports in open letters to those who employ him ; batlf 

I any oflicer shall break his parole, or any other prisoner shall es- 
K(»pe fi'om the limits of his cantonment, after (hey shall have been 
r designated to him, such individual officer, or other prisoner, shall 
t so much of the benefit of this article as provides for his en- 

• inrgement on parole or cantonment. And it is declared, that nei- 
ther (he pretence that war dissolves all treaties, nor any other 

• whatever, shall bo considered as anniilliitg or suspending this and 
} iiie nest preceding article ; l)u(, on (he contrary, that the state of 
"war is precisely that for which they are provided ; and darii^ 

which they are to be as sacredly observed as the most acknowleJg' 
ed articles in the law of nature or nations.'' 
The treaty was limited to ten years from the year 1 
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contrabands were exempted from confiscation, though they 
might be employed for tlie use of the captor, on payment of 
their full value. This, we believe, is the only treaty ever 
made by America, in which contrabands were not subject to 
confiscation ; nor are we aware that any other modem treaty 
contains this remarkable provision. We are probably in- 
debted to Dr. Franklin for the article. It had long been a 
favourite subject with him to procure the exemption, from the 
evils of war, of all persons engaged in private pursuits, or oc- 
cupations, and to abolish privateering. He was desirous of 
having similar articles inserted in the treaty with England of 
'83, and proposed them to Mr. Oswald. 

All wars consist in attacks on private property, for there is 
scarcely any other mode of making a war felt. Few nations 
have public property within reach of an enemy. If a nation, 
like America, should withdraw the few public ships it has from 
the ocean, it is difiicult to conceive how a war could be con- 
ducted against it, for all its trade, occupation, commerce, and 
manufactures would go on as in time of peace. If the enemy 
land, the treaty forbids them destroying, and even compels 
them to live at their own e.xpense. This proposition seems to 
be incapable of application; for the distinction between the 
public and the private property of a nation is a vague one, 
more especially under a free government ; and, after all, pub- 
lic property, speaking with strictness, even in despotic coun- 
tries, constitutes a very small portion of the wealth of the 
state. We do not undertake to say, what effect it would have 
on the patriotism of the people, to separate them so entirely 
from the government, as this arrangement would do. But we 
have great doubts, supposing it all along perfectly practica- 
ble, whether this scheme would have any other effect than to 
make wars perpetual. They should be accompanied with 
some horrors, at least, to prevent nations from engaging in 
them too eagerly. As to the particular application of the 
part, relating to privateers to this country, it can never be the 
policy of America, ivhile that .vjstem exists among civih'zed iw- 



392 



I'RBATTES WITH PRCSSIA- 



tlons, to debar themselves of the right of issuing cominisaions 
to private armed vessels. The country has the means, in time 
of war, of doing more injury to an enemy by that species of 
molestation, than any other whatever. Privateering is to be 
justified as one mode of harassing an enemy, that the customs 
of civilized nations allow a belhgercnt to adopt, and it can be 
defended on the same ground as most of the other practices of 
war. In flnishing this paragraph, it will occur to every one, 
that the principal objection to the provisions of the 23d arti- 
cle would be the extreme difficulty of adhering to them.* 

This treaty expired in '96. The United States had no di- 
rect trade with Prussia before the year '99 ; the trade with 
that part of Germany having been principally conducted 
ihrough Hamburgh and Bremen. Since '99, we have had oc- 
casionally pome slight commercial intercourse with Prussia, 
but it has been greatly interrupted by the wars in Europe, and 
the continental system. In general, however, the exports 
from Prussia have exceeded the imports. Prussia, since the 
last arrangement in IS15, now owns an extensive sea-coast, 
though our trade has latterly much fallen off to that part of 
the world. It is, at present, on the new footing of reciprocity. 

The treaty of 85 was renewed in '99, at Berlin, by John 
Quincy Adamsf on the part of the United States, and, on the 
part of Prussia, by the Count of Finckenstein, M. d'AIvensIe- 
ben, and the Count of Haugwiiz, Thistreaty, thoughacopy, 
in most of the articles, of that of '85, diHered in several re- 
spects. The rule, that free ships make free goods, not hav- 
ing been respected during the two last wars, the parties 
agreed, at the return of peace, to concert such arrangements 
with the maritime powers, as should, hereafter, secure the na- 
vigation and commerce of the neutral. Contrabands were 
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* It will be seen that i 
whole of this stipulatioi 
private trading vessels, 

i Appointed minister plenipotentiary 



;hB ne^it treaty made with Prussia in '99, 
respecting privateers and the exemption o£ J 

IS omitted. 
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specified, and confined to militaTy arms and stores ; the ex- 
emption, stipulated in the I6th article of the treaty of '85, oa 
the subject of an embargo, was annulled. Vessels were, 
thereafter, subject to embargoes on the principle of the most 
favoured nation, and an indemnity was stipulated for all ves- 
sels detained for public uses. The original regulation in the 
23d article of the same treaty, respecting privateers and 
merchant and trading vessels, was abolished. This treaty 
expired, by its own limitation, in 1810. It has not been re- 
newed, — ^nor have the United States, since Mr. Adams's return 
in 1801, appointed a minister to Prussia. 
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TREATY OF 1796 WITH SPAIN. 

• 

j^atft powerful at time of Revolution — Family Compact-^^Great 
American possessions — Franklin appointed minister in '77 to Madrid 
— Important letter — Spain avoids the coalition — Strives to reconcile 
France and England — Fails — Declares war aginst England in '79 
-^ay sent to Spain — Officially received — Makes no treaty — Import 
tant instructions — Gardoqui^ Spanish Chargi — Treais respecting 
houndaries'-^JSrothing done — South and North dvoide on the naviga- 
turn of the Mississippi — South in minority — Short and Carmichael^ 
commissioners to Spain — Remarks on Mississippi — Spain^ having 
entered the coalition of '93, unwlling to treat — Indians — Acts of 
hostility in Kentucky — Short — Viar — Jaudenes — Peace of Bask"^ 
I Godoy — Pinkney sent to Madrid — Treaty of San Lorenzo el Real 
with Prince of Peace — Right ofdeposite at JSTew Orleans suspended 
— Eastern and Western boundaries of Louisiana — France opposes 
claims of United States — Government take possession of W, Flori- 
da — Folch — Kemper — Spoliations — Settled by transfer of E, Flo* 
rida — Humphreys — Yrujo — Bowdoin — Intercourse renewed in 1814 
"•^Erving, 

At the lime of the declaration of independence, Spain was 
mistress of half the continent of South America. She was 
one of the most powerful nations of Europe, not only from 
her own wealth, valuable colonies, and numerous and well 
appointed army and navy, but in consequence of an intimate 
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conneclion with France. Tlie " family compact," adopted 
by the treaty of Paris of '(31, an alliance between all the prin- 
ces of the house of Bourbon, more especially the crowns of 
France and Spain, still existed. By that instrument, thoee 
two powers mutually guaranteed their states and possessions, 
and assumed, as tlie basis of their alliance, the diplomatic 
maxim, " Qui attaque une couronne, attaque I'autre." All 
the American possessions of Spain were then entire ; she en- 
joyed an active, extensive, and lucrative commerce ; and was 
as determined an enemy of England as France herself. 

After arrangements had been made by the Congress of the 
confederation to obtain the assistance of France, one of the 
nest subjects of attention was Spain. As early as December 
'76, it was resolved to send commissioners to that country, 
and, in the beginning of '77, Dr. Franklin was appointed the 
first envoy to Spain, though he never went to that court ;* 
but while in France, he addressed a letter to the Count d' Aran- 
da, at that time the Spanish minister at Versailles. This let- 
ter is to be found in the memoirs of Dr. Franklin, and as it 
explains in a few words the situation of the two countries, we 
shall extract a portion of it: — 

" Passy, April ^, 1777. Sir, — 1 left in your excellency's hands 
to be commUDicoted, ifyoupkase, to your court, a duplicate of the 
commission from (he Congress, appointing me to go to Spain as 
tbeir minister plenipotentiary. But i uodcrsland the receiving 
such a minister is not at present thought convenient, and I am sure, 
the Congress would have done nothing that might incommode in 
the least a court they so much respect. I shall, therefore, postpone 
that journey till circumstances may make it more suitable. In the 
mean time, 1 beg leave to lay before his catholic majesty, through 
the bands of your excellency, the propoaitiona contained in a reso- 
lution of Congress dated December 30, 1776, viz., "That if bis 
catholic majesty will join with the United States in a war agaioat 
Great Britain, they will assist in reducing to the possession of Spain 
the town and harbour of Pensacola, provided the inhabitants of the 

e Secret Journals, vol. ii. Jan. 1, 77. 
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United Stales shall have the free naTig;ation of the Mississippi, and 
the use of the harbour of Pcnsacola, and vrill (provided it shall be 
true that hia Portuguese majealy * has insultingly expelled the vei- 
kIs of these Stales from his ports, or has confiscated aay sDcb ves- 
■els) declure war against the said king, if that measure shall be 
agreeable to, and supported by, the courts of France and Spain." 
It is understood that the strictest union subsists between these two 
courts, and, in case Spain and France should think fit to attempt 
the conquest of the English sugar islands, the Congress have fur- 
ther proposed to furnish provisions to the amount of two millions 
of dollars, and to join the fleet employed on the occasion iritb six 
frigates, of not less than S4 guns ench, manned and fitted for ser- 
vice, and to render any other assistance, which may be in theic 
power, as becomes good allies, without desiring for themselves the 
possession of any of the said islands. 

Spain showed a great disinclination to take a part in the 
war declared in '78 ; and the measures, adopted by France to 
induce her to this step, were at first received with uncommon 
coolness, Spain, fatigued by her former contests, though of 
a recent date, and holding, herself, extensive and valuable 
foreign possessions, did not view the struggles of the Ameri- 

*In consequence of the celebrated Metbuen treaty, the greater part 
of the Portuguese commerce hud fallen into the hands of the English, 
and those two countries were in a very strict alliance and friendabip. 
In the lelter of B. Frankhn quoted in the text, the reader will proba- 
bly be struck with the uncommon willingness ofthe Congress to en- 
gage in foreign connections, though the motives and reasons of such 
jneasuree are abundantly apparent and satisfactory. It is, hawever, 
remarkable, how few they formed; how entirely they escaped from 
every sort of entangUng league and association, with the single ex- 
ception of the provision respecting the guarantee in the treaty of '78. 
This circumstance is tlie more extraordinary, because England was 
at that time the common enemy of Europe, and an almost general 
armed confederation had been entered into against her. America ia 
indebted for this good fortune, not only to the skill and discretion of 
her rulers, but to her " distant and detached siiuaiion," and to a very 
common impression in Europe of her weakness and inability to ren- 
der valuable ai 
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cans with entire complacency. A writer of that period has 
prophected, with remarkable exactness, the time and manner 
of the emancipation of Spanish America ;* and though the 
Spanish government might have had little faith in such pre- 
dictions, it could not have been ignorant that the example of 
the North American colonies would have been attended with" 
pernicious consequences to the raetropoles of the old world. 
France exceedingly desired the assistance of Spain in this bu- 
siness, particularly as the navies of the two countries were, 
united, greatly superior to that of England. f The French 
king even wrote, in the beginning of '78, letters in his own 
hand to his catholic majesty, urging him to enter into the coa- 
lition : — 
- - " England, our common nnd inveterate enemy, has been engaged 
for three yeara in a war with her colonies. We have agreed not 
.to take a part in it, and, considering both parties as ICnghsli, we 
huve made the commerce of our stale free to whoever should find 
his advantage in it. In this way America has provided herself with 
those arms and munilions, of which she was in want. 1 do not 
speak of the aid we have given (hat country in money and other 
articles, the whole having been done in the ordinary course of com- 
merce. England has shown snme vexation at this circumstance, 
and we are not ignorant that she will sooner or later revenge her- 
self. This was the situation of the business the last November. 
The destruction of Bui^oyne and the embarrassments of Howe 
have changed the face oflhings. America is tnumphant; England 
is cast down. But her vast marine is still entire, and having aban- 
doned the idea of conquering (he colouiei, she has resolved to form 
an alliance with Ihem. All parlies in Enghmt are agreed in this 
particular. Lord North has himself announced a plan of pacifica- 
tion. It does not much signify to us, whether he or any olher mi- 

* Pownal. 

t The combined fleets, commanded by Count d'Orvilliers, consisting 
of 66sail of the line, besides frigates, appeared the ne.it year ir 
English channel. This was the most numerous and formidable a 
ment ever seen on (hose coasts. 
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nislerisin place, actuated by <tifiereot motives, Ibey willitillniiit« 
against U9. It is vert/ important to prevent the n-vnion of tht colo- 
nies with the mother country." 

Tiieanswerof the king of SpaJD, Charles m.wae extremely 
cold and circumapect ; he was naturally of a pacific turn, tliea 
much advanced in life, and not disposed to disturb the re' 
maindcr of his days by a destructive war. He appears, also, 
to have been offended in not having been consulted respecting 
the treaties made by France with the United States ; as the 
family treaty of '61 entitled him to this attention and privi- 
lege. Determined to avoid hostilities, Spain despatched in- 
structions to her minister at London, to offer the mediation 
of his court. But England, having required that France 
should retire altogether from the contest, preparatory to ne- 
gotiation, and France, on her side, demanding that Esgland 
should recognise the independence of the thirteen colonies, 
the Spanish minister, the Count d'Almadovar, found it impoB- 
sible to reconcile terms so entirely at variance. But the ef- 
forts of Spain, to obtain an accommodation, did not end on 
the occasion of this first disappointment. Three other plans 
for an arrangement, proposed by her, successively failed. 
England could not forgive France for her interference in the 
affairs of North America, and, while that country remained the 
ally of the United States, she resolutely rejected all attempts 
at negotiation. In June '79, M. d'Almadovar withdrew from 
the court of St. James ; and England having already commit- 
ted acts of violence on the Spanish dominions, his catholic 
majesty could no longer avoid liie obligation of the treaty, 
establishing the family compact. War was accordingly de- 
clared in June of the same year.* This declaration wqs made 
in consequence of a convention concluded with France ia 
the preceding April. The independence of the tiiirteea 

* Spain was probably induced lo join the league, from the expectsr 
tiou she bad of recovering ber lost possessions. Immediately afar 
ihe rupture, a Spanish force took possession of £aiDu Rouge, and 6' 
nally conquered the -whole of Weal Florida. 
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states was, however, not acknowledged in this instrument, 
though, by the treaty between France and America, Spain 
was entitled to accede to the alliance whenever she thought 
6t, and to have the benefit of all the stipulations. 

In September '79, John Jay of New-York was elected 
by Congress, minister plenipotentiary to negotiate a treaty 
with Spain. Besides the general terms of his commission, 
Mr. Jay was furnished with particular instructions to guaran- 
tee the two Floridas to Spain on condition that the free navi- 
gation of the Mississippi should be secured to this country. 
The importance of this navigation attracted the earliest atten- 
tion of Congress, and they insisted upon the right with great 
emphasis in all their directions to their agents abroad. Mr. 
Jay went to Spain in '80, and remained there till the spring 
of '82. He appears to have urged his application with the 
utmost zeal and fidelity, but he was utterly unable to overcome 
the system of delay and procrastination which even then distin- 
guished the Spanish court, and which has since given this 
country so much just ground of complaint. Although Mr, 
Jay did not succeed in making a treaty, or obtaining subsidies, 
or assistance of any kind, he was accredited in the usual offi- 
cial forms ; and the United States derived from that circum- 
stance the uncommon advantage of having their independence 
virtually acknowledged by another of the most powerful nations 
of Europe. Spain was not willing to accede to the alliance 
between France and the United States ; for she felt apprehen- 
, sive, undoubtedly, for her possessions in Florida and Loui- 
siana. She obviously anticipated, at that early hour, many 
of the difficulties that have since arisen, and refused to grant 
to the United States the free navigation of the Mississippi, or 
to establish tliat river as the western boundary. This busi- 
ness will be better understood by extracting part of the letter 
of instruction written by Congress to Mr. Jay in October '80. 
The reader will perceive, how very early, in the history of this 
country, those intricate questions arose with Spain, that sub- 
sequently were attended with such vast and increasing trouble. 
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" 1[ is a AiDJamental priociple. in all lawful gorerDmenU, and 
particularly in the coDStilulion of Ibe British empire, that all the 
righla of sovereigaty arc iotended for the beneGt of those, fruin 
whom tbey are derived, and over whom tbc^ are eKerdsed. It is 
known, also, to have been held for ao inviolable priociple by the 
TJniteil Slates, while they remained a part of the British empire, 
that the sovereignly of Ihe king of England, with all the rights and 
powers included in it, did not extend to Ihem in virtue of his being 
acknowledged and obeyed us king by the people of Enghind, or of 
any other part of the empire, but in virtue of hia being acknow- 
ledged and obeyed as king of ihe people of America themselves, 
and that this principle was the ba^is, first of tbeir opposition to, and 
finally of their abolition of, hia outhority over them. From these 
principles it results, that all Ihe territory, lying within Ihe limits tif 
the states as fixed by the sovereign himself, was held by him for 
their particular benefit, and must equally, with hia other rights and 
claims in quality of their sovereign, be considered as having derolr- 
ed on Ihem in consequence of their resumption of Ihe sovereignly 
themselves. In support of Ibis posilioo, it may he further observed, 
that all the territorial rights of the king of Great Britain within 
the limits of the United Stales, accrued to him from the enlerprizes, 
the risks, the sacrifices, the expense in blood and treasure of the 
present inhabitants and their progenitors. To Spain, claimiag 
the territory about the Mississippi by the right of conquest, it 
is answered, that a right founded on conquest being only co-esten- 
sive with Ibe objects of conquest, cannot comprehend the circum- 
jacent territory. That if a right to the said territoiy depended 
on the coDquesis of the British posts within it, the United Slates 
have already a more extensive claim to it Ihao Spain can acquire, 
having, by the success of their arms, obtained possession of alj the 
important posts and settlements on the Illinois and Wabash, rescued 
the inhabitants from British domination, and established civil goT- 
ernment in its proper form over them. They have, moreoTer, 
established posts on the strong and commanding situation near the 
mouth of the Ohio, whereas, Spain has a claim by conquest to no 
post above the northern bounds of West Florida, except that of the 
Natchez, nor are there any other British posts below the mouth of 
the Ohio for their arms to be employed against. That, whatevw 
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estent ought to be ascribed to Ihe right of conquest, it must 
admitted to have limitations, which in the present 
the pretensions of his catholic majesty. If the occupation by 
king of Great Britain of posts within the limits of the United States, 
as detined by charters derived from the said king, when consti- 
tutionaily authorized to grant them, makes them lawful objects of 
conquest to any other power than the United States, it follows, 
that every other pari of the United Stales, that now is, or may 
hereafler fall into the hands of the enemy, is equally an object of 
conquest. Not only New-York, Long Island, andthe other islands, 
in its vicinity, but almost the entire slates of South Carolina, and 
Georgia might, by the interposition of a foreign power at war with 
their enemy, be forever severed from the American confederacy, 
und subjected to a foreign yoke. But is such a doctrine consonant 
to the rights of nations, or the sentiments of humanity? Does it 
breathe that spirit of concord and amity, which is the aim of the 
proposed alliance with Spain? Would it be admitted by Spaiu, 
herself, if it afiected her own dominions 1 Were, for example, a 
British armament by a sudden enterprise, to get possession of a 
sea port, a trading town, or maritime province in Spain, and 
another power at war with Britain should, before it could be re-con- 
quered by Spain, wrest it from the hands of Britain, would Spain 
herself, consider it as an extinguishment of her just pretensions ? 
Or would any impartial nation consider it in that light ? As to the 
proclamation of the king of Great Britain of 1163, forbidding his 
governors Id North America to grant lands westward of the sources 
of the rivers falling into the Atlantic Ocean, it can by no rule of 
construction militate against the present claims of the United 
Stales. That proclamation, as is clear both from the title and 
tenor of it, was intended, merely to prevent disputes with the 
Indians and an irregular appropriation of vacant land to individuals, 
and by no means either to renounce any parts of the cessions made 
in the treaty of Paris, or to affect the boundaries established by 
ancient charters. On the contrary, it is expressly declared, that 
the lands and territory prohibited to be granted, were within the 
sovereignty and dominion of that crown, notwithstanding the reeer' 

vation of them to Ihe use of (be Indians." " The river Mis- 

aiaaippiwill be a more. natural, more distinguishable, and more pre- 
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cise boundary (ban any other that can be cirnwn eastward of it, aoi! 
consequently will be less liable .to become a aotirce of thcne dis- 
putes which too often proceed from iincerlnin boundaries belweea 
nations. A.i Ibis territory lies rvilhin the charter hmils of particu- 
lar states, and is con<iidered by Ihem as uo leas their property than 
any other tenitorv within iheir limits, Congress could not relin- 
qoish il without exciting discussions between Ihemaelves and those 
states. The territory in quesiion contains a number of inbabitantB, 
who are at present under tbe protection of the United States, and 
have snrora allegiance to (hem. These could not, by Toliintary 
transfer, be subjected to a foreign Jurisdiction, without manifest 
violation of the common rights of mankind, and of the genius and 

principles of the American gfovernment." " Congress have 

the greater hopes, that the prcteoaions of his catholic majesty on 
this subject will not be so far urged as to prove an insuperable 
obstacle to an alliance with the United States, becanse they conceive 
such pretensions to be incontpatible with the treaties subsisting' 
between France and them, which are lo be the basis and substance 
of it. By article eleventh of the treaty of alliance, evealual and 
defensive, the posseaaions of the United Slates are guaranteed to 
them by his most christian maje>ily. By article ISlh of the flame 
treaty, intended to fix more precisely the sense and application of 
(he preceding article, il is declared (hat this guarantee shall have 
its full force and eifect the oiomeni a rupture shall take place 
between France and England. The next object of (he instructions 
is the free navigation of the Mississippi for (he citizens of the 
United States, in common with the subjects of his catholic majesty. 
On this subject, the same inference may be made from article 
seventh of the treaty of Paris, which stipulates this right in tbe 
amplest manner to the King of Great Britain, and the devolntionof 
it to the United States, as was applied to the territorial claims of 
the latter. Besides, as the United States have an indisputable right 
to the possession of the cast bank of the Mississippi for a very 
great distance, and the navigntion of that river will essentially 
tend to the prosperity and udvaolage of the citizens of the Uniteit 
States that may reside on the Mississippi, or the waters Fanning' 
into it, it is conceived that the circumstance of Spain being in 
possession of the banka on both sides near its mouth cannot be 
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(leemeil a natural or equitable bar to the free use of the river. 
But, not friths tau ding the equitable claim of the United States to 
the free navig^alion of the Mississippi, aod its great importance to 
Ihem, CongreBs have 80 strong a disposition to conform to the 
desires of his catholic majesty, th.it Ihey have agreed that such 
equitable cegulatious tnay be eoteced into, as may be requisite 
security against contraband, provided the point of right be not 
relinquished, and a free port ot ports, below the thirty-first degree 
of north latitode, and accessible to merchant ships, be stipulated to 
them. The reason why a port or ports Ihus described, was requir- 
ed must be obvious. Without such a stipulation, the free use of 
the Mississippi would, in fact, amount to no more than a free inter- 
course with New-Orleans and other parts of Louisiana. From the 
rapid carrent of this river, it is well known, that it must he navi- 
gated by vessels of a peculiar construction, and which will be unfit 
to go to sea. Unless, therefore, Rome place be assigned lo the 
United States, where (be produce carried down the river, and the 
merchandizo arriving from abroad may be deposited till they can 
fee respectively taken away by the proper vessels, there can be no 
such thing as a foreign trade. There is a remaining consideration 
respecting the navigation of the Mississippi, which deeply concerns 
the maritime powers in general, but more particularly their most 
chnatian and catholic majesties. The country, watered by the 
Ohio, with its large branches, having their sources near the lakes 
on one side, and those running north-westward and falling into the 
other side, will appear from a single glance on a map to be of vast 
estent. The circumstance of its being so finely watered, added to 
the singular fertiUty of its soil, and other advantages presented by 
a new country, will occasion a rapidity of population not easy to 
he conceived. The spirit of eraigrjtion has already shown itself 
in B very strong degree, notwithstanding the many impedimenta 
which discourage it. The principal of those impediments is tho 
war with Britain, which cannot spare a force sufBcient to protect 
the emigrants against the incursions of the savages. In a very 
few years after peace shall lake place, this country will certainly 
be overspread with inhabitants. In like manner, as in new scltle- 
ments, agriculture, not manufactures, will be their employment. 
They will raise wheat, corn, be eH pork, tobacco, /lemp, ilax, and 
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e southern parts, perh: 
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', rice, and indigo, la great quantities, 
lumption of foreign manufactures will 
le exchanged for the produce of their 
.nnels through which stich commerce 
n i the first is down the river Missis- 
I having their sources near the lakes, 
I thence, by short portages to the lakes on the rivers falling into 
I tbem, through the lakes and down the St. Lawrence. The first 
I of these channels is manifestly the most natural and by far the most 
Rdvautageous. Should it however, be obstructed, Ihe second will 
\ be found far from impracticable. J 

" So fair a prospect could not escape the commercial sagacity of -J 
' Great Britain. She will embrace it with avidity. She woaM j 
• cherish it with the most studious care, and, should she succeed in 
fixing il in that channel, the loss of her exclusive possession of the 
trade of the United States might prove a much less decisive blow to 
her maritime pre-eminence and tyranny than has been calcnlated."* 
It ought tn be mentioned in this place, that during Mr. 
Jay's negotiations at Madrid, Spain had no minister or repre- 
sentative in this country. Mr. Jay left that court in *Q2, 
leaving William Carmicliacl, who had been secretary of Jega- 
tion, as charge d' affaires. In '85, (July,) a charge d' atfaireB, 
D. Diego Gardoqui, was received and accredited by Congress, 
from Spain, Upon the arrival of D. Diego Gardoqui at Phi- 
ladelphia, the negotiation was transferred to this country, and 
Mr. Jay, then Secretary of State for Foreign Affairs, was au- 
thorized, by a special commission of Congress, to treat re- 
specting the boundaries. The subject was beset with a new 
difficulty, from the circumstance, that England, in her treaty 
of '83 with this country, acknowledged the claim of the Uni- 



* These insi ructions are longand valuable. Wahave only ventured. I 
to extract a few detached portions of them. The slate papers on the ,1 
Mississippi and the western boundary, arc prepared with uncoramoB J^ 
caro and ability ; — they are, probably, not surpassed by any other docu- 
ments that the Congress of the confederation, during the war, havft' \ 
left on record; — all, titles to the gratitude, applause and admirstienol 
nil posterity. 
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ted States to the lands bordering on the Mississippi to the 
north of the northern boundary of West Florida, and transfer- 
red all her right in the navigation of that river. Shortly after 
the treaty, the Spanish government protested against the 
transfer, as in their opinion the English had ceded what they 
did not own. The arrangement with Spain remained in the 
hands of the Secretary of State till the dissolution of the con-- 
federation in '89. 

This was the most difhcult, intricate, and vexatious ne- 
gotiation undertaken by that government. Separate from 
the delays, to which all discussion with the court of the 
£scurial is necessarily incident, and, in this case, from the 
unreasonable demands, made by that government, the busi- 
ness \vas further and greatly embarrassed by a division of sen- 
timent in the American Congress; — a division unfortunate- 
ly arising altogetlier from local influence and considerations. 
The northern portion of the confederation, that is to say, New- 
Hampshire, Massachusetts, Rhode-Island, Connecticut, New- 
York, New-Jersey, and Pennsylvajiia, were in favour of con- 
cluding a commercial treaty with Spain upon terms of reci- 
procity, and upon condition of forbearing the use of the Mis- 
sissippi for twenty-five or thirty years, below the northern 
boundary of the United States to the ocean. This arrange- 
ment did not, of course, jnclude access to the possessions of 
Spain in the new world ; for it had always been one of the 
fundamental maxims of that court to exclude all mankind 
from their American shores. A treaty of this description 
would certainly have been favourable to America, if the posi- 
tion, then assumed, had been correct, namely, that the navi- 
gation of the Mississippi was at that period of little impor- 
tance ; that it would not become valuable in twenty-five or 
thirty years ; and that it could not be called a sacrifice to for- 
bear the use of a tliuig we do not want. These doctrines, 
formally maintained in Congress thirty-five years ago, will, 
perhaps, create no surprise in the minds of those, who are 
acquainted with the situation of the wcslorn country during 
the early discussion with Spain. The navigation of the Mis- 
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siesippi certainly did then appear of trifling value, and, consi- 
dering the amount of population in the Atlantic states, the 
great cjuantities of land, there still unoccupied, the little ac- 
curate knowledge possessed of tlie territory beyond the Alle- 
ghany, there were slight reasons, indeed, for anticipating the 
vast wealth and population, to which that district has since 
80 rapidly risen. In some of the states, that arc now powerful 
and have a numerous population, there was not at this period 
even a settler. With Spain* at the south, and England at the 
north, both powerful nations, and neither desirable neighbours, 
it was certainly tlilhcult to imagine what temptations could 
attract into unexplored regions emigrants from the borders of 
the Atlantic. 

This appears to have been the first question, on which the 
states were seriously divided according to their geographical 
limits. The matter occupied an unusual portion of the atten- 
tion of Congress ;— a great variety of propositions were made 
in relation to it, but no change took place in the votes. The 
■five states south of Pennsylvania, viz : Maryland, Virginia, 
North Carolina, South Carolina, and Georgia, were constant- 
ly opposed to the northern, and consequently in the minority. 
We have already said, that the Secretary for Foreign Affairs 
was directed to prepare a treaty on the basis of a perfect com- 
mercial reciprocity, for a term of twenty-five or thirty years, 
and to stipulate a forbearance of the navigation during that 
period, though the right to the navigation was by no means 
intended to be ceded by that act."!- On this question the 
northern portion of theconfederation prevailed. It was vehe-' 
mcntly and in a most persevering manner, opposed by the 

" Spain claimed boiii the Floridas, and contended that West Florida 
extended up tlic Misaissippi tiigher than the limit indicated io the trea- 
ty of this country with England, though in the year '80 ahe had not 
clearly dclermined upon what boundary she should fis. 

t The resolution, directing him to conclude a treaty on this hasis, as 
an ulumaium, waa adopted l>y Congress on the 30lh Augtist "86, 
ihoufh he was instructed to iusist on the houndaries. 
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south ; but part of the opposition was founded in doctrines, 
that would not at this day be considered very sound by any 
portion of the Union; — sentiments, entirely at variance witli 
the provisions of the treaty of commerce made with France, 
with the general principles attempted to be inserted in all our 
treaties witli Europe, and with the obvious policy of the 
country, — more especially that, which administrations are now 
attempting to inculcate. We allude to the objection made to 
the doctrine of reciprocity proposed as the basis of the Spa- 
nish treaty. We shall extract a paragraph from a report made 
on the subject : — 

" How contrary would such a stipulation (reciprocity) be to the 
policy of Great Brilaio, to the policy of her navigation act, an act, 
which gives to her own subjects iu Iheir intercourse with all olher 
nations, the high privileges and immunities, they do not enjoy. To 
the wisdom of this act, and her other regulations in commerce, it is 
owing, that she hath attained to such a height of power and gran- 
deur on the seas, as to be at the same time the terror and the ail- 
miration of the world, that her subjects have obtained ^uch com- 
mercial wealth and astonishing resources, as to be able to support 
her in the most splendid enterprises, and the longest and most dif- 
ficult wars, that her councils could devise, or the change of for- 
tune expose her to." 

It is somewhat unusual to hear the celebrated commercial 
regulations of Cromwell,* regulations within a few years pub- 
licly condenuied by one of the wisest, most ingenuous, as well 
as experienced statesmen England has ever known, receive 
such remarkable applause in a country, whose whole ambi- 
tion and policy have been to break through the navigation 
acts and colonial systems of the European powers, and whoso 
greatest wealth has been accumulated under the relaxations 
of those measures rendered inevitable by wars, or the progress 
of sound views on commercial subjects. But it was a just 

*■ Tlic"act of navigation," considered as the foundation of all subse- 
quent proceeiliugi, was originally passed October i*th, 1651, and tlion 
fully adopted on the restoration of diaries 11. 
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ground of objection, lliat the proposed Spanish treaty was not, 
in reality, reciprocal ; for we were to liave those advantages 
only in Spain and the Canaries ; but were excluded from the 
Phillipines and the Spanish possessions in America. Another 
ground was, also, perfectly legitimate and reasonable, and, as 
lime has proved, unanswerable : — 

" As to the surrender or forbearance of the use of (he navigatioB 
of the Mississippi for ihc term proposed and for the consideratioa 
proposed, (Ihe right of the United Stales to dismember the go- 
TcrDment being out of Ihe n'^^^lion,) it is inadmissible upon the 
principle of Ihe right, and, independent of ibe right, upon the high* 
est principles of nafionnlexpedicnce, which apply even if the com- 
mercial project were an advantageous one. The states, who hava 
ceded them, and the confederacy at large, look up to the western 
lands as a substantial fund for the discharge of the public debt. 
The value of these laads will depend, in a great measure, on the 
navigation of Ihe Mississippi. By the contract with Virginia, it is 
stipulated, that the western ccoDtry shall be divided info states, 
and admitted with the rights of the original states into the confe- 
deracy. The spirit of this compact is, that the territory should re- 
lain all its rights, and have them promoted under the patronage of 
^Congress. This act would, therefore, be a direct violation of it, 
and have a tendency to fix the weight of population on one side of 
the continent only." — " By the second article of the confederation 
of these United Slates, each state retains its sovereignty, freedom, 
and independence, and every power, jurisdiction, and right, which 
is not therein e.\pressly delegated to the United Slates in Congress 
assembled. This is a fundamental law of the nation, and the pow- 
ers granted in Ihe ninth article, to make treaties, must be constru- 
ed iu subordination to it. No treaty, even of peace, entered into 
by the United States in Congress assembled, extending to a cession 
or suspension of the rights of any of the states without their con- 
sent, can, therefore, be valid, much less can such a treaty of com- 
merce, which in point of political necessity can never be so pres- 
sing.*' 

The report of a commercial treaty with Spain produced o^^' 
ularming sensation in the west. The Spaniaids had been 
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prevented by the people from trading up the rivet ; their 
goods at Vincennes and Illinois seized, and they, themselves, 
threatened with being driven from the mouth of the Missia- 
sippi. The citizens expressed great indignation at the con- 
duct of Congress ; they considered themselves sold to the 
Spaniard, deserted by their government, aid the boon offered 
them, of transporting their goods to the ware-houses of New- 
Orleans, was regarded, not only as a cruel insult, but as a 
treacherous sacrifice of property. Affairs had arrived at such 
a crisis, that men spoke seriously of throwing ©ff their alle- 
giance, and seeking the protection of a foreign country. 

A vast emigration had suddenly taken place to the west at 
the close of the war. Great numbers of the inhabitants of 
the Atlantic states, oppressed with taxes and impoverished 
with debt, crossed the mountains, where they found land very 
cheap, and a soil exceedingly rich. They had an enemy in 
the savages, and in the relentless, monopolizing system of the 
Spaniards. But nature had been so profuse in her best gifle 
to that region, and the Atlantic states were wasting under 
such an accumulation of debts, struggling with bad govern- 
ments and highly excited parties, almost approaching, in some 
instances, to rebellion and anarchy, that settlers soon arrived 
in crowds on the banks of the great western rivers. While 
Congress was discussing the points of a treaty, a nation was 
created there. The question, touching the navigation of the 
Mississippi, was to them a vital one ; and so remarkable is the 
water communication in that country, that the inhabitants, 
most deeply planted in the interior, farthest removed from the 
outlet of this "father of rivers," were equally concerned in 
the decision of this controversy But itwasnot the navigation 
of the Mississippi alone, from which Spain intended to ex- 
clude the United States. She proposed to confine them 
within the Alleghanies. As early as '82 this design of that 
court was manifest. Dr. Franklin mentions it in a letter to 
the Secretary for Foreign Affairs, and advises Congress to ad- 
here both to the navigation and to the boundary of the Mis- 
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MtippL ^The coafederalinn did not Eoccccd in making a 

treaij or anangement ofany kind with Spain. Thai coun- 
try appear^ disposed to agree to notiiiog, or in other words, 
ibe b»d Dot detennined nhst the iiboald claim. Ilie time 
having ne&ily approacli«td when the federal gorenimcDt was 
to be organized, no sort of progress haring been made in the 
negotiation, and great uneasiness still esisting in the public 
mind on the subject of the navigation, Congress dmnissed this 
tedious and vexatious businesa in September '88, by the So\- 
iowing resolution : — 

" Resolved, lliAt the free navigalioD of the river Misdsrippi is 
■ clear and esseotial right of the United States, and that the same 
ot^fal to be considered and supported as such. Resolved, That 
DO further progress be made in the negotiations with Spain bj the 
Secretary for Foreign ASaira, bat that the subject, to which the; re- 
late, be referred to the federal government, which is to assemble 
in March next." 

At the organization of the federal govenunent, Mr. Canni- 
chaci of Maryland, originally the secretary of Mr. Jay, re- 
maned at Madrid as charge d'aflaires of this country. He 
was not engaged in any negotiation, and our affairs with 
Spain rcmainGd in the situation, in which they were left by 
the confederation till the latter part of the year '91. At that 
time, an intimation was officially given, that Spain was dispo- 
sed to treat at Madrid on one of the subjects then tmsettled, 
viz., the navigation of the Mississippi. This notice related 
to a matter of too" great importance to this country to be ne- 
glected, though lh(? former conduct of the Spanish court, or 
of the agents of that government in the United States, could 
not inspire much confidence that the business would be 
brought to a speedy or satisfactory termination. Commis- 
sioners were, however, appointed without delay to proceed I 
to Madrid. Mr. Carmichael and Mr. Short, then charge at ! 
Paris, were named for that purpose. Their commission ' 
afterwards extended to include the boundaries and a ci 
mcrcial arrangement. As to the latter part of it, the United 
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States proposed to place Spain on the footing of the most fa- 
voured nation. We had, at that period, treaties with France, 
Prussia, Sweden and Holland on that basis, il^pain was 
equally entitled to the privilege with either of these last named 
powers. Indeed, she was the only European nation, with the 
exception of France, that had declared war against England 
during the revolution, though England became involved with 
Holland before the peace of '83. The other points to regu- 
late were those of the navigation and the limits of the Missis- 
sippi. We cannot do better than quote, from a report of the 
Secretary of State of" '91, some remarks on one of these sub- 
jects, particularly as the navigation of the Mississippi was 
among the most important questions brought into discussion 
since the independence of the country : — 

" Our right to navig'ale the Mississippi from its source to where 
our southern boundary slrtkes it, Is not questioned. It is from tfaat 
poiDt downwards only that the exclusive navigalion is claimed by 
Spain ; that is to say, where she holds the country on both sides, 
to wit, Louisiana on the west and Florida on the east. 

"' Our right to participate in the navigation of that part of tha 
river also, is to be considered under " 

" 1. The treaty of Paris of 1763. 
" 2. The revolution treaty of 17C2-3. 
"3. The law of nature and nations. 
" 1. The war of 1755 — 1763 was carried oh jointly by Great 
Britain and the thirteen colonies, now the United States of Ainen< 
ca, against France and Spain. At the peace, a right was secured 
to the subjects of Great Britain to navigate the Mississippi in its 
whole breadth and length, from its source to the sea, and expressly 
that part which is between the island of New Orleans and the 
right bank of the rirer, as well as the passage both in and out of 
its mouth; and that the vessels should not be stopped, visited, or 
subjected to the payment of any duty whatsoever. These nre the 
words of the treaty, article vn. Florida was, at the same time, ce- 
ded by Spain, and its extent westwardly was fixed to the lakes 
Fontcharlraia and Maurepas and the river Mississippi ; and Spain 
received soon after from France a cession of the island of New 
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Offfeaaa, and sO the cotatry die beid wcalwari); of A& Mionu^if 
rabfoct ofcovM to mr n^ht of naTi^ioo bettwen that camtij 
aod the ULaod previoinlj jraaleil to >& bf Fraitcs. Tha right was 
twi parcelled out to us in icTcnJij, tbat U lb Mjr, to eacb the ex- 
cIoaiTe aavigatioo of so much of ibe nrei as vat a^Rceot to oar 
several shores, in which way it would have been sseleu to all, 
bot it was placed oa llial fooliog oo trhich alone it coald be worth 
any thing, to wit, as a right to all to navigate the whole length of 
the river io common. The import of the terms and (he reason of 
the thing prove il not a tight of common in the whole, and not a 
sereral right to each of a particular part. To which may be added 
(be evidence of the stipolatioa itself, that we shoald navigate be- 
tween New-Orleans and the western bank, wbicb, being adjacent 
to none of our states, coold be held by os only as a right of com- 
mon. Such was the natore of oor right to navigate the Mississippi, 
as far a* established by the treaty of Paris of IIBS. 

"2. la theconrse of the revolutionary war, in which the thirteen 
colonies, Spain, and France, were opposed to Great Britain, Spain 
took possession of several posts held by the British in Florida. IE 
ia unnecessary to inquire whether the possession of half a dozea 
posti scattered through a country of seven or eight hundred miles 
extent could be considered as the possession and conciuest of that 
country. If it was, it gave still but an inchoate right, as was he> 
fore esplaiued, which could not be perfected Liut by the relinquish- 
ment of the former possession at the close of the war ; but certainly 
it could not he cooatdered as a conquest of the river, even against 
Great Britain, since tiie possession of the shores, to wit, the idani 
of New-Orleans on the one side, and Louisiana on the other, 
having undergone no change, the right in the water would remain 
the same, if considered only in its relation to [hem; and if conai- 
dered as a distinct right, independent of the shores, then no naval 
victories obtained by Spain over Great Britain in the course of the 
war giive her the colour of conquest over any water which the 
Britiiih fleet couM enter. Still Isss can she be considered as having 
conquered the river, as against the United States, with whom she 
was not at war. We had a common right of navigation in the part 
of the river between Florida, the island of New-Orleans, and the 
western bank, and nothiog which passed between Spain and Great 
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Britiiin, either during the war, or at ils concliiBion, could Icssep 
Ihal righl. Accordingly, at Ihe treaty of November, 1782, Great 
Britain coofirmedthe rights of the United States to the navigation 
of the river, from its source to its moath, and in January, 1183, 
completed the right of Spain to the territory of Florida by an ab- 
solute relinquishment of all her rights in it. This relinquishment 
could not include the navigation beld hy the United Stales in their 
own right, because [bis rig-ht existed in themselves only, and wai 
not in Great Britain. If It adJed any thing to the rights of Spain 
respecting the river, between the eastern and western banks, it 
could only be thai portion of right which Great Britain had retain- 
ed to herself in the treaty with the United Stales, held seven weeks 
before, to wit, a right of using it in common with the United State?. 

"Sothalas, by the treaty of 1763, the United States had obtained • 
ji common right of navigating the whole river from its source to 
its mouth ; so, by the treaty of 1782, that common right ivas con- 
firmed to them by (he only power who could pretend claims ag;iinst 
them founded on the st^te of war; nor has that common right been 
transferred to Spain by cither conquest or cession. 

" 3. If we appeal to this, as we feel it written on the heart of man, 
what sentimeol is written in deeper characters than that the ocean 
is free to all men, and their rivers to all their inhabitants? Is 
there a man, savage or civilized, unbiassed hy habit, who does not 
feel and attest this truth? Accordingly, in all tracts of country 
united under the same political society, we find this natural right 
universally acknowledged and protected by laying the navigable 
rivers open to all their inhabilaols. When their rivers enter the 
limits of another society, if the right of the upper inhabitants to 
descend the stream is in any case obstructed, it is an act of force 
by a stronger society against a weaker, condemned by the judg- 
ment of mankind. The lale Ciise of Antwerp nod the Scheld was 
a striking proof of a general union of sentiment on this point; as 
it is believed that Amsterdam had scarcely an advocate out of Hol- 
land, and even there its pretensions were advocated on the ground 
of treaties, and not of natural right. (The commissioners would do 
well to examine thoroughly what was written on Ibis occasion.) 
The commissioDers will be able, perhaps, to find, either in the prac- 
lice or the pretensions of Spain, as to the Douro, Tagus, and Gua- 
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, ed as an OBsociate against the common enemy, had in other 
■ Sespects manifested a conduct, far, indeed, from being friend- 
I ly. During hostilities, America had not rendered tliatcoun- 
I liy any essential services ; she was contending for her inde- 
Lj>endence with very feeble means; and, instead of being able 
r.to confer obligations, she sought assistance from foreign 

I atates. Spain entered into the contest, not certainly in con- 
h ttquence of any contract or convention with the Unitei) 
W States ; but stimulated, probably, by the prospect of aggian- 
Vidizement in her American colonies. 

I I Mr. Short, having arrived in Madrid, the commissioners 
r -were regularly received and accredited in the beginning of 

•February '93. The negotiation was conducted with Don 
Diego Gardoqui, who had been a charge in America. But 
it was soon ascertained, that Spain was not at that time dispo- 
sed to admit the limits, or the navigation of the Mississippi. 
Circumstances were quite unfavourable for the success of this 
undertaking. The threatened rupture between England and 
Spain, on account of the seizure of the English settlement in 
Nootka sound by Martinez in 1789, had been prevented by 
the convention of the Escurial of 1790. In '93 the National 
K, Convention declared war against Spain ; a measure, which 
Eat the moment appeared an act of desperation ; it was cer- 
tainly an unnecessary proceeding, for Spain had given France 
no other cause of war than an application to the convention 
in behalf of Louis XVI. Soon after this event, Spain joined 
the league against France by a treaty signed with Lord St. 
Helens at Madrid, in May '93. And, in the course of the 
year, all the European powers, with the exception of Sweden, 
Denmark, the grand Duchy of Tuscany, Swisaeriand, and the 
republics of Genoa and Venice, became parties to this coali- 
tion. France appeared in the act of being crushed ; and 
Spain, having the support of England, and being a principal 
member of an alliance, which could well be considered irre- 
sistible, felt herself better able to maintain her unjust preten- 
pions in North America, than she had done in any former 
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year. Some considerations, personal to the Spanish minister, 
also, presented obstacles to the termination of the negotia- 
tion. Mr. Gardoqui, who had resided in the United States 
during the confederation, and had been an eye witness of the 
weakness of that government, of its feeble and uncertain con- 
trol over the states, of the apparent discord and divisions that 
existed in the country, more especially on the Spanish sub- 
ject, of the tardy and ineffectual manner in which the provi- 
sions of treaties had been enforced, of the unsatisfactory au- 
thority, with which it was invested in relation to foreign pow- 
ers, had naturally imbibed an impression, that a government, 
composed of such disjointed and jealous parts, could neither 
be strong nor permanent. The minister very frankly said, he 
did not believe, that the northern, middle and southern states 
could be brought to act in concert against a foreign enemy, 
nor could their efforts ever cause much apprehension, as the 
government had no navy. This conviction added to the re- 
luctance expressed by the court of Spain, to enter into a trea- 
ty with us. The old court of France, also, opposed formerly 
the claims of the Americans in this quarter, an opposition, the 
effects of which were still felt at Madrid. We have ample 
proofs of this fact in a letter from the French minister at 
Aranjuez to M. de Vergennes, made public, when the bu- 
reaus of the ministers of Louis XVI. were seized upon by the 
constituent assembly : — 

"The cabinet of Madrid thinks it has (he greatest interest not 
to open the Mississippi to the Americans, and (o disgust Ihetn from 
making eelabliahments on that river, as they would not delay to 
possess themselves of (he commerce of New-Orleans and Mexico, 
whatever impediments should be opposed to their progress, and 
that Ihey would become neighbours the more dangeroui for Spain, 
as, even in their present weakness, they conceive vast projects for 
the conquest of the western shore of (he Mississippi. Monlmorin 
adds, " that Spain is decided lo make the savages a barrier between 
her possessions and those of the Americans, that it would oppose, if 
necessary, other obstacles to their progress, and (hat bis christian 
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najesly could not give to bb catholic toajesty a greater proof of ' 
liis attachment, tban in employiog his influence in the United States 
io divert their viena from the na? igalion of the Missigslppi." 

The instructinna tf the comuiissioners, in relation to the 
^undui-y and the navigation, were in the nature of a sine qua 
Xion. But they believed it was not for the advantage of the 
IJnited States to break oflF the negotiation at once, though no 
-doubt could remain of the impossibility of obtaining those 
conditions at that moment. 

We shall interrupt tliis narrative to relate a few circumstan- 
ces, that property belong to the diplomatic history of Spain, 
though not immediately connected with this particular ne- 
gotiation. The Indians on our southern borders were the 
■causes of the same misunderstanding with the Spaniards, 
■as those of the northern portion had been with the English. 
It was extremely difficult to avoid mutual jealousy, irrita- 
tion and recrimination. These aborigines, native indepen- 
dent nations, inhabited a territory, which they actually own- 
ed ; not acquainted with the rules that direct the intercourae 
of civilized people, they did not possess any accurate no- 
tions on the subject and propriety of neutrality ; their modes 
of life were such, that if they committed acts of hostility, J 
it was not easy to detect them, and their friendship being I 
easily purchased, it was still more difficult to trace the ibreign ' 
influence, to which they were subject. Their territory was, 
also, infested by numbers of white men, whom vices or a rest- 
less disposition had led from their own country, and whose 
artifices and influence over the Indians were often attended 
with pernicious consequences. The United States, in their 
diplomatic relations with Spain and Great Britain, have suf- 
fered an unusual portion of inconvenience and mischief from J 
the existence of these tribes on their frontiers, equally una> 
voidable with the wrongs and outrages, to which the natives, 
themselves, have been necessarily exposed — wrongs and out- I 
rages which it seems the order of nature, however difficult to .. 
comprehend, or much to be deplored, that barbarous nations | 
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should always encounter, when they come in contact with ci- 
tilized ones. The Creeks, Chickasaws, Choctaws, Cherokees, 
and other warlike tribes, had their residence on the frontiers 
of the boundaries of Georgia and the Spanish possessions, 
These tribes, powerful and numerous, well supplied with arms 
and ammunition, committed various acts of aggressiMi on our 
borders, and they probably did not spare the Spanish. Some 
of them had been engaged with Great Britain in the revolu- 
tion war against us, others were, at this time, connected with 
Spain by treaties of friendship and alliance, and others again 
were on the same footing with the United States. These va- 
rious circumstances, and the situation and alhances of the 
different tribes readily led to irritation, often to murders, and 
desolations. It is not necessary to give a detailed account of 
the remonstrances and complaints of the Spanish commission- 
ers in relation to unprovoked Indian hostility, and the crimi- 
nal interference of the United States. But they all appear to 
have been unfounded. They arose from misapprehension on 
the part of Spain. The frontiers of that nation had unques- 
tionably sufl'ered from the acts of the Indians. Smarting 
from the incursions of these marauders, and provoked with 
the United States for resisting their pretensions in the west, 
the Spaniards, naturally enough, atlribnted to the American 
government those aggressions, which, in truth, were caused 
by the peculiar condition and circumstances of the Indian 
tribes. 

It is, however, certain that, after war was declared by 
France in March '93, hostile armaments were organized in 
Kentucky against the dominions of Spain on the Mississippi, 
not only by foreigners, but, also, by American citizens. We 
have already alluded to the great degree of uneasiness that 
existed in the western country on the subject of the naviga- 
tion of the Mississippi. Information was given tothedepart- 
ment of state, that four foreigners had left Philadelphia for 
Kentucky in the month of October, furnished with authority 
from the French minister to engage and enlist men, whether 



n 

SB, I 

srs I 



L 



820 TREATY OF '95 WITH SPAIN. 

citizensj or not, on any part of their route, to undertake an ex- 
pedition against the Spanish settlements, of ivhich ihe ulti-^ 
. mate object was the conquest of New-Orleans. They were^ 
^so, supplied with money and blank military commissioi 
Jt was clearly proved, that a number of American citizens hi 
leceived commigsions, th«l preparations of provisions and am^] 
niunitioas were made, and that a military force was organized 
within the limits of the United States, and about to set out on 
a military expedition against the dominions of Spain. This 
business had a serious aspect. President Washington obser- 
ved, in a message to Congress, the scheme " sets public order 
at defiance, and places the peace of the United States in the 
discretion of unauthorized individuals." A proclamation 
issued without delay, forbidding the enterprize, and the ne; 
cessary orders sent to the United States officers on the point) 
threatened. A correspondence, also, took place between Mr, 
Jefferson and the governor of Kentucky on the subject. The 
governor was officially informed of these hostile proceedings, 
and his assistance requested in maintaining the laws of the 
country and of nations. A wrong impression appears to have 
)»een entertained there at that time respecting the powers of 
the general government, the more remarkable, as, in the pain- 
ful controversy with Mr. Genet, the executive had repeatedly 
and very recently exercised the power vested in it by the 
constitution and by statute, (act of May 2, 1792,) of requiring 
the aid of the governors of states in cases precisely similar to 
those which occurred in Kentucky. The governor intimated 
a doubt, whetlier he had a right to restrain men from leaving 
the state with arms and ammunition. We shall presently 
quote his own words. This was the beginning of the Fede- 
ral government ; and, connected with the controversy with 
France, it may well be called its crisis. These instances of 
reluctance in the states to comply with tlie requisitions of the 
national executive, not only show with remarkable distinct- 
ness the difficulties the government had to surmount at its 
first setting out. but they illustrate, in the most intelligible 
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and pfactfca! way, ihe legitimate acope and action of tlif 
constitution : — 

" ! have great doubts, even if they do atlempl to carry their plan 
into execution, (provided they manage their business wilii pru- 
dence,) nhelher Ihere is any iegal authority to restrain or punish 
them, al least, before they have actually accomplished it, for if it 
is lawful for one citizen of this state to leave it, it is equally bo for 
any number of them to do it, It is, also, lawful for thera (o carry 
with Ihem any quantity of provitions, arms, and ammunition, and 
if this act is lawful in itself, (here is nothing but the particular 
intention with which it is done, that can po3»ibly make it unlawful." 

The following extracts from a letter of the Secretary of 
State, compriae the whole of the argument in defence of tho 
conatitutional exercise of power required by the executive: — 

" That foreigners should meddle in the affairs of a government 
ivhere they happen to be, has scarcely ever been tolerated, and h 
ofien very severely punished. That foreigners should point Ihe 
force of a nation against its will, to objects of hostility is an inva- 
sion of its dignity, ita tranquillity, and even safety. Upon no prin- 
ciple can the indiTiduals on whom such guilt shall be fixed, bid 
the government to wait until their numbers shall defy the ordinary 
animadversions of law, and until they are incapable of being sub- 
dued by the force of arms," " Nor is this offence of foreign- 
ers expiated or lessened by an appeal to a presumed right in the 
citizens of Kentucky to enlist under such banners without the 
approbation of their country. In a government instituted for the 
happiness of the whole, with a clear delineation of the channels in 
which the authority derived from them, must flow, can a part only 
of the citizens wrest the sword from the hands of those magistrates, 
whom the whole have invested with the direction of military 
power? They may, it is true, leave their country, they may take 
arms and provisions with them, but if these acts be done not on 
the ground of mere personal liberty, but of being retained in a 
foreign service for purposes of enmity against another people, 
satisfaction will be demanded, and the slate to which they belong 
cannot connive at their conduct without hazarding a rupture." 
" The laws have rendered it lawful for the President, in case of 
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inva&ioD, to c.ill Tortli the militia, cr to i»iue his orders for tlint 
purpo^jc 10 such otliccr of Ihe mililia as he shall Ibink proper. 
They have empoirereJ him to call forth the mihtia of one state 
for the suppression of an insurrection ia another, under certain 
circumstances, and lo subdue by the militia any combinations s^inst 
the laws which may be loo poiverful for ordinary judicial proceed- 
ings." 

The American commissioners, at the court of Madrid, hav- 
ing found in the state of public aHairs in Europe insupera^ 
Mc dilTicuitiea to the successful, termination of their mission, 
Mr. Caxmichael returned to the United States, leaving Mr. 
Short as minister resident.* 

In the spring of '95, agreat change became apparcntin the 
ijituation and feehngs of that court. Spain had been unsnc- 
ccaaful in Ihe war with France, and the alliance with England 
was unpopular. A fatal disagreement had taken place in the 
Mediterranean between the English Admiral Lord Hood and 
the Spanish Admiral Langara, and the French armies of the 
Western Pyrenees, having taken Roses, Pampeluna, and 
gained other advantages, were advancing rapidly on the line 
of the Ebro. The Spanish government, having neither men 
nor money left, suddenly extricated itself from the dangers 
with which it was then enveloped, by a peace signed at Basle 
in July '95. Tiiis peace, extremely popular at Madrid, was 
negotiated under the auspices of Manuel Godoy, at that time 
Duke of Alcudia, become since every where famous by the 
name of Prince of Peace, a title conferred on him as a com- 
pliment to his successful efforts on that occasion.f Sp^ 
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* During [he flrsl administration under the constitution, Spain waf 
represented in this eouniry by Messrs. Jaudones and Viar, in thft' 
capM^ity of cotnmlssioDers or ministers resident. 

I The royal order, by which this title was granted to Manuel Godoy, 
is of sosingnlor a character that we ventnre to present on extract of it 
to the reader : — " It is my desire," says Charles IV., " that besides his 
usual arms, and other emblems of dignity, he.shal1 Iwar, in his quality 
e of Peace, above the ducal coronet, a Janus, or head, 
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escaped a political revolution, and the overtlifow of tlie 
younger branch of the Bourbona on its throne, with which it 
was then menaced by the French armies. But by lliis treaty 
the Court of Aranjuez recognized tiie authcurity of that gov- 
ernment, which had deraoHshed its elder branch in France, 
and did little more than delay its own annihilation. Though 
the peace of Basle was forced upon Spain, a foreign writer 
has well observed, that the best commentary upon it is to be 
found in an expression of the proclamation of Joseph Bona- 
parte, issued at Cordova in 1810 : — " When an extraordinary 
revolution expelled from the throne in France the reigning 
family, the Spanish branch should either not have laid down 
its arms till it had been re-established, or should expect itself 
some day or other to be driven from the throne of Spain." 

The exhausted state of Spain, the ill success of the coalition 
of '93 against France, from which she was, however, released 
by the treaty of Basle, though not without suffering her full 
share of damage, and the rapidly decaying condition of her 
marine and commerce presented a favourable opportunity for 
reuewing the negotiations respecting the Mississippi, The 
repiutation which the treaty of Basle had given the Prince of 
Peace, made liira ambitious of more distinction in the same 
career. His court, threatened with a war by the United States, 
and exceedingly alarmed'by the determined disposition of 
the inhabitants of the Western States, particularly the state 
of Kentucky, (whose celebrated resolutions at Lexington in 
the year '94, have now passed down the smooth, quiet stream 
of oblivion, together with so many other political acts in this 
country, which, at the time, seemed to forebode nothing less 
than the dissolution of the union,) could espect to derive little 
benefit from a continued delay and evasion. In the coalition 
of '9G, Spain gave the first indication of that decline and 

two faces, as a testimony of tlie wonderful prudence he hos shown on 
ilie occasion of this peace ; for, in reality, the prudent man should be 
provided with two faces, both to observe the past and the future," &c. 



i 



<i2A TRKATV OF '95 WITH SPAIN*. 

decrepitude, of which we have since witnessed the nmerable 
consummation. Until this period, that celebrated people had 
retained in Europe a large portion of the influence which 
their ancient and well earned renown most legitimately con- 
I'erred on them. With the old governments of the continent 
Hpain had easily kept an equal pace ; but when circumstances 
brought her in contact with France, then fresh, youthfiil, and 
aspiring, or with the firm, vigorous, and well matured govern- 
ment of Great Britain, it was soon perceived that her glory 
and strength existed only in tradition. The Spanish court 
was, undoubtedly, impressed with a sense of its own weakness, 
with the palsy of its institutions, and it anxiously considered 
in what way it could best retire from the contest. Her geo- 
graphical situation fortunately permitted her to be for several 
years a mere spectator of the perilous events of those times, 
for it was quite evident that until a political regeneration 
took place among her people, war would bring her nothing 
but disgrace, disaster and impoverishment. But the treaty of 
Basle placed Spain in a situation certainty new as it regarded 
England. That power, on account of its navy and colonial 
possessions, was capable of doing Spain a great deal more 
mischief than France. This circumstance, probably, had 
some influence in the iinal negotiation respecting the Missis- 
sippi. 

Thomas Pinkuey, of South Carolina, having been nominated 
the preceding November, envoy extraordinary, arrived in Ma- 
drid in '95, before the conclusion of the peace with Prance. 
He was sent from London as a special minister, with instruc- 
tions to propose a settlement. Spain finally made a sacriflce 
of the limits and the Mississippi, but it was done with the 
utmost reluctance. It was not till October that the treaty. 
was signed.* Though Spain had, no doubt, determined to ' 

* This is a treaty of fii end ship, limits, and navigalion. It containa, 
no aiipulationa re Bpectiog commerce, as it relalea to tbe intercourBe of 
the two nations ; it rtefinea the riglit of search, Litt not that of liloctc- 
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make the sacrifice in the last extremity, so much delay wan 
again resorted to, that Mr. Pinkney demanded his passports 
to return to England. This treaty, usually called the treaty 

ade, and coniaJDs the usual stipulation od tbc licail of trade with an 
enemy's ports; — 

" Akt. 2. Tho southern boundary of ilie United Stales, whicli divides 
their territory from the Spanish colonies of East and West Florida, 
shall be designated hy a. Une beginning on the river Mississippi, at the 
northernmost part of the thirty-firEt degree of latitude north of the 
equator, which from thence shall be drawn due east to the middle of 
the river Apalachicola, or Catuhouche ; thence along the middle thereof 
to its junolion with the Flint ; thence strait to the head of St. Mary's 
river, and thence down the middle thereof to the Atlantic ocean. 

" Art. 4. It is likewise agreed, that the western boundary of tho 
United Stales, which separates them from the Siianish colony of Loui- 
siaiia, is in the middle of the chatinci, or bed of the river Mississippi, 
from the northern boundary of the said states, to (he completion of the 
thirty-firat degree of latitude north of the equator. And his catholic 
majesty has likewise agreed, that the navigation of ihesajd river, in its 
whole breadth, from its source to the ocean, shall be free only to his 
subjects and the citizens of the United States, unless ho should extend 
this privilege to the subjects of other powers by special convention. 

" Art. 5. No treaties, except treaties of peace, to be made by one 
party, with the Indians living within the boundary of the other. 

" AiiT. 7. Citizens and subjects, vessels and elTecis, not liable to 
embargo, or detention, for any military expedition, &c. by either parly. 

" Art. 31. Difierences occasioned by losses sustained by American 
citizens, from Spanish coptures, to be referred for decision to com- 



" Art. 32. And, in consequence of the stipulations contained in tho 
fourth article, his cathoUc majesty will permit the citizens of the 
United States, for the space of three years from this time, to deposito 
their merchandises and effects in the port of New-Orleans, and to 
export them from thence without paying any other duty than a ftir 
price for the hire of the stores; and his majesty promises either to 
continue this permission, if he finds, during tbal time, that it is not 
prejudicial to tlie interests of Spain ; or if ho should nut agree to con- 
tinue it there, be will assign to them, on another part of tho banks of 
the Mississippi, an equivalent establishment." This treaty was signed 
fhe 27th day of October ITM, 



dM TBEATV OF '95 WITH SPATN. 

«f San Lorenzo el Real, wns properly a treat 
^ wtd navigation ; for it did not contain any commercial regu- 
r hiions. Tlie boundaries both to the south and the west 
i were fixed agreeably to the demands of the United States. 
r They are to be found in the 2d and 4th articles. The whole 
I breadth of the Mississippi was ceded during the term of the 
I treaty for navigation, tliough his catholic majesty was author- 
t ized to cede, by a special convention, the same to any other 
nation. A right of deposite for goods at New-Orleans, on 
idition of paying a reasonable price for storage, was 
Obtained, and a condition that if the same right was not 
^'renewed, another place of deposite should be granted. The 
r principle, that the flag covered the merchandize was also 
I Mcognized, and contrabands were remarkably curtailed. The 
iinnness and perseverance of the government in refusing to 
conclude a treaty without a recognition of the limits and navi- 
gation, were well rewarded in the end. While the mouth of 
die Mississippi remained closed, the fertile territories of the 
western waters were substantially withheld from all the bene- 
fits of a market, the population checked, the price of land 
kept down, and the people themselves, were not only in some 
degree beyond the just control and influence of the national 
government, but it could not be expected, they should feel 
the same degree of attachment to the union as the inhabitants 
of the Atlantic states, who were enjoying all possible pros- 
perity under the protection of its laws. 

Every step of the negotiations of this country with Spain 
has been marked with delays and difficulties. It was 15 years 
before Spain would consent to consign in a treaty the legiti- 
mate limits of tlie United States, and, yet, the only boundary 
that could reasonably give rise to controversy, the southern 
boundary of Georgia, (for Great Britain ceded in '83 the 
Floridas to Spain without any specific limits, and to the United 
States her own claims to all territory north of the 31st de- 
gree of north latitude,) was a very slight obstacle to the ter- 
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mination of thenegotialion. After all, this boundary was not ^M 
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drawn, nor the Spanish troops willidrawn till '98, three yeara 
after the signature and ratification of the treaty of San Loren- 
zo el Real, Under the provisions of the 3d article, Mr. Andrew 
Ellicot was appointed, on the part of the United Slates, com- 
missioner to run the southern boundary ; he repaired to 
Natchez as soon as possible after the ratification. But the 
country was not evacuated till '9S, though by the 2d article, 
all troops, garrisons, and settlements, were to be withdrawn 
within the space of six months after that formal act. An 
equal delay took place in the running of the boundary line. 
This tardy execution of the treaty was justified under various 
pretences. The Spaniards had been at some expense in 
erecting new or repairing the old fortifications, and it was not 
stipulated whether they should be demolished, or left standing. 
Now, it is a new idea in diplomacy, that to withdraw, meane 
to demolish. When it is the intention of the parties that 
works should be destroyed or paid for, it is always so stipulated. 
When a country is ceded, it is ceded in statu quo, unless 
otherwise agreed. In this case, the Spanish troops were 
to evacuate, and were allowed to take their "goods and 
effects" with them. The same expression, as to withdrawing, 
occurs in the treaty between the United States and Great 
Britain, The troops were withdrawn and the works left stand- 
ing. In the same year ('83),GreatBritain ceded the Floridas 
to Spain, and her troops evacuated the territory without 
demolishing the fortifications. No Qiaxim in public law is of 
higher and more general authority, tJian that " it is not allow- 
iible to interpret what has no need of interpretation." The 
American government subsequently consented that the forti- 
Itcations should be demolished. The Spaniards, also, refused 
to evacuate the Walnut Hills, a principal post on the eastern 
bank of the Mississippi, near the confluence of the Yazoo and 
that river, a degree and a half to the northward of the boun- 
dary line. They alleged, it was necessary to retain this post 
in order to protect Upper Louisiana against an English expe- 
dition from Canada ; Spain having declared war against Eng- 
land in October '96. This expedition could not proceed 
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rwilhout violating the territory of the United States, and every 
waible assurance was rumished, t)iat no such enterprise had 

*«ver been contemplated. Even if this pretence was well 
founded, the Spaniards obviously hud no right to retain terri- 
tory or fortifications formerly ceded. The other pretexts 
were equally frivolous, and destitute of" defence. We refer 
tbe reader, for the details of this transaction, to Mr. Ellicot's 

f Journal, published in 1803. 

A short time after this difficulty was overcome, and a de- 
tachment of American troops put peaceably in possession of 
the country, a very alarming and distressing event took place 
at New-Orleans. From the time of the ratification of the 
treaty, not only the navigation of the Mississippi had been 
fully enjoyed, but the right of deposite, under the22d article, 
had been constantly used, and been found highly beneficial. 
Spain was allowed, under the provisions of the treaty, to sus- 
pend this right Tit the expiration of three years, at the parti- 
cular spot of New-Orleans, But that period having passed, 
nay, the seventh year of the privilege being entered upon, 
no suggestion having been given, that it was prejudicial to 
the interest of Spain, on the contrary, the parties appear- 
ing to derive great advantages from it, there was no cause to 
apprehend, that the right would be revoked. The act of the 
intendant Morales, suspending tlie right of deposite, promul- 
gated the 2d Oct. 18012, excited, therefore, as much surprise, 
as alarm and indignation. We shall insert the decree issued 
on this occasion ; and it is necessary to remark, that these 
difficulties, though the act of the intendant was disowned by 
J Spanish government, were not entirely removed till the 
final transfer of Louisiana to the United States : — 

" As long as it was necessary to tolerate the commerce of nei 
trals, which i» now abolishci), it would ba*e been prejudji 
the province, had the inlentlant, in compliance wilh hia duty, pre- 
vented (he deposite in fbia city of the property of tbe Americaas, 
granteij to them by the 22d article of the treaty of friendship, li- 
mits and navigation of tbe S'ilh October, ItQh, during the limited 
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n of three years. When the pablicalton of ihe mtitication of 
the treat; of Amtcas,* and the ce-establbhment of the communica- 
tion between ttie English and Spanish subjects look place, that in- 
convenience has ceased. Considering that Ihe 22J article of the 
said treaty takes from me the power of continuiag the toleration, 
which necessity required, since after the fulfilment of the said 
term, this ministry cuu no longer consent to it, without an express 
order of the king : Therefore, and without prejudice lo the expor- 
tation of what has been admitted in proper lime, 1 order, that from 
this date, the privilege, which the Americans had, of importing 
and depositing their merchandize and effecla in Ibis capital, shall be 
interdicted. 

Under the liead of France, we have given an account of 
the transfer of Louisiana to this country. That subject does 
not belong at all to this part of our history ; as Louisiana, at 
the time of the cession, was the property and in the posses- 
sion of France. Spain, however, waa exceedingly opposed to 
this arrangement, and showed great reluctance to evacuate 
the territory. In the outset, a formal protest was made by 
that court against the transfer ; but she was induced in the 
end to withdraw it, and to give her consent to the convention 
of April, 1803, between France and the United States. f Wc 
are not acquainted with the secret history of the treaty of St. 

* It is very evident, that the pacifit^aiJon in Europe induced tljc iu- 
tendant to revoke the dcposite, in order thai the trade might fall into 
the hands of the Spaniards ; for, while the war continued, they could 
not conduct it. 

t The ground of the opposition of Spain to the transfer of Louiain- 
na, separate from any secret articles that may have existed in the 
treaty, undoubtedly was, that France had not fulfilled on her part the 
condiliuns, in conaideraiion of which the retrocession was made. It ia 
not our purpose to enter into the iutricacies of tbeDo^tiationsof that 
period. Ji is sufficient to remark, that the secret treaty of St. Ilde- 
fonso of 1600, the treaty of Luneville of 1801, and of Madrid of the 
same year, created the modern kingdom of Etruria, for the benefit of 
the prince of Parma, who bad married a daushtev of Charles IV. of 
42 
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Ildefonso, by which Louigiana was " relroceded to France.' 
I "The third article is the only one that is known, and that has 
been already quoted. But it has usually been said, that to 
[ the transfer was annexed a condition, either that France 
I jshould not cede Louisiana to any other power, or if she should 
I iereafter wish to alienate it, the preference should be given 
] to Spain. There is little doubt, that there was some secret 
[ jitipulalion or other of tiiat kind ; for the very news of the 
^'^nsfer to the United States, awakened not only surprise, but 
[ ;^ven indignation in Spain. It is well known, that the Spa- 
L nish government, at first, refused to acknowledge the validity 
Lpf it; and did not, as it was, yield the whole province, without 
I pn angry and protracted discussion, which had nearly involved 
t tbe two countries in a war. Indeed, taken in connexion with 
^ Jlhc suspension of the deposite at New-Orleans, and the de- 
predations on our commerce, a committee of the House of 
Representatives of Congress reported, in January, 1S06, that 
there was ample cause for a formal declaration of war witb 
Spain. 

The difhculties this country has had with Spain, tespectT 
ing boundaries and territories, were, indeed, remarkable. 
We may attribute tliis circumstance in some degree to the ig- 
norance generally existing respecting the countries in descrip- 
tion ; they had never been surveyed, and in the treaties with 
France, Spain, and England, by which they had often chang- 
ed owners, their limits were never accurately described. In 
particular, the article of cession of Louisiana by France to 

Spain, and wlio, oceoniing to the Spanish order, was the eventual suc- 
cessor to that throne. In consideration of this creation, Louiaiana, 
the duchy of Parma and Placentia were transferred to France ; and 
it ia supposed, that the prince of FarniB, become of Etruria, signo^ 
soon afler, a renunciation of tlie Spanish throne. In 1807, by the coQ< 
vention of Fentainbleau, Etrnria was ceded to Napoleon Bonaparte, 
and the reigning family transfeired (o a government styled Northern 
Lueitauia, made out of the I'ortuguese provinces of EnErc Buero y 
Uinho. 
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this country, was moat likely to lead to doubt and controver- 
sy, for the language was of an unusual description to employ 
in describing the bounds of a territory. The discussion re- 
specting the portion of West Florida to the westward of the 
Perdido, began between the two governments at the time of the 
cession of Louisiana, in 1803, and was not concluded till ISIO, 
when, the Bourbon family in Spain having been dethroned, 
the United States thought it imprudent longer to delay en- 
forcing their right. Possession was accordingly taken of that 
territory by Governor Claiborne in 1810, by order of the Pre- 
sident. — ^The negotiation, concerning tlie eastern as well as 
western boundaries of Louisiana, were not only tedious and 
vexatious, but exceedingly intricate. Of the western limits, 
we shall speak hereafter ; at present, we shall give a brief ac- 
count of the eastern. The boundary of Louisiana, when in 
the hands of the French, before the treaty of '03, extended 
on the cast to the river Perdido. The country farther lo the 
east of that, part of which has since been called West Flori- 
da, was then known by the general name of Florida, The 
celebrated treaty of peace and friendship between England, 
France, and Spain, signed at Paris in 'CO, changed the own- 
ership of this territory. That treaty extinguished, apparently 
forever, the dominion of France in North America, for what 
she did not cede to Great Britain, she ceded to Spain, though, 
in strict accuracy, western Louisiana, with the island of New- 
Orleans, was transferred to Spain by a secret convention, sign- 
ed at Paris in November '62, the day the preliminaries of the 
definitive treaty were signed. This was done by France to 
remunerate Spain for parting with Florida to England. The 
treaty of 'C3 made Great Britain mistress of all the North 
American continent to tlie east of the Mississippi, with the ex- 
ception of the island of New-Orleans. It is, also, very im- 
portant to bear in mind, that it changed the boundaries, as 
well as the ownership of Louisiana, separating the eastern 
portion from the great mass, and transferring it to England, 



U.i- TREATY OF '95 WITH SFAIK. 

That government immetlialcly united that portion of Louisiana 
with Florida, formed two territories, separated by the river 
Apalachicola, and called them East and West Florida. The 
circumstance of this transfer, and the separation of the terri- 
tory into two districts, (for before the treaty of '63, neitheri 
East nor West Plorida was known in geography,) was the ori-j 
gin of llie controversy between Spain and the United States^ 
respecting the boundaries of Louisiana. The opposition oE 
Spain was influenced by her unwillingness to abandon Louisi^ 
ana,, and by irritation at the President's proclamation of No- 
vember 1 804, erecting the territories and the waters of the 
Mobile into a collection district, declaring them to be within 
the boundaries of the United States, and establishing a cus- 
tom-house there. — We have,* already, said that the transfer 
of Louisiana to the United States, was made in 1803. It waS' 
described in the manner following ; tlie words, which we are. 
under the necessity of repeating here, though already quoted 
under the head of France, title Louisiana, are taken from the 
secret treaty of St. Ildefonso, of 1800. "His catholic majes- 
ty promises and engages on his part to relrocede to the Frenck 
republic, the colony or province of Louisiana, with the iime 
extent it now has in the hands of Spain, and that it had when 
France possessed it, and such as it should be after the treatiessub- 
sequeittly entered into between Spain and other states." This lan- 
guage is apparently ambiguous, and can only be understood 
by attending carefully to the history of the various cessions. 
In justification of withholding the country between the Iber- 
ville and the lakes and the Perdido, Spain contended that 
France could only convey to the United States the rights she- 
had acquired from Spain, and by the treaty of 1800. Spain 
retroceded to France what she (Spain) had received from 
France in '62, that is to say, a territory bounded on the east 
by the rivers Mississippi and Iberville, and the lakes Maurepaa 
and Pontchartrain. But of the territory eastward of this line, 

* Chap, iv. Cession of Loiiisiniin. 
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called afterwards by the English West Florida, and ceded tlie 
same day by France to England, Spain never received the 
least portion. She never owned a square mile of tliis territo- 
ry, either before or after the treaty of '63. Spain could, 
therefore, never give back or retrocede to France, a district 
she had never owned. This word, relrocede, was interpreted 
by the Spanish minister with strictneag. The treaty, itself, 
being called a treaty oi' rflmrpssion, the whole movement and 
action of the instrument depended on that word ; and it would 
be no compliment to the parties to that act to attribute to 
them the use of a vague unmeaning term. Thetreaty of 1800 
must, therefore, be considered entirely in reference to that 
word retrocession. Spain, said D. Pedro Cevallos,* possesses 
Florida as Florida. She received that district from England 
in '83. " His Britannic majesty cedes and guarantees to his 
catholic majesty, eastern and western Florida." (art. 5th.) 
When France "possessed''' it, therefore, and when she deliver- 
ed it to Spain, it had tlie same extent as when in the " handa 
of Spain" at the time of the " retrocession." France made a 
complete cession to England. The territory, after '63, was 
in all respects English, but after '83 it became equally Spa- 
nish, These two acts are, in themselves, entirely distinct, 
and have no reference to any former boundaries of Louisiana. 
A new territory was erected in the hands of a new govern- 
ment, and called Florida. From that period we lose sight of 
the original eastern boundary of Louisiana. Two territories 
cannot be made to mean the same territory, nor can they be 
legally incorporated in the same instrument by the same name 
that are acquired at difterent times, by ditferent names, and 
from different parties, unless a special reference is made to 
these circumstances. Spain received Louisiana from France 
in '63, and Florida from England in 'S3. The title of Spain to 
Florida is entirely independent of France. Another very great 

* This is the same minister who accompanied Fpnliiiand VII. lo 
Bayonne iij 1808. Sec Exposes of D. Juan Escoiquiz, and D. Pedro 
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difiicully, in theopinionof Spain, presented itselfinUus view. 
Since '63, all the country soutli of the 32d degree of latitude 
and east of the Iberville, has been culled Florida. But before 
the treaty of tliat year, tlie limitB of the French posseGsions 
extended on the north from the Mississippi to (he Ohio and 
Illinois rivers. It ia, therefore, quite as correct to call that 
country about those rivers Louisiana, as it is the country about 
tiie Mobile. The style of East and West Florida has been 
r Tecognixed in a variety of public documents, more especially 
[the treaties between Spain and England in '63, and Spain and 
L'lhe United States in '95. Part of the title of the governor of 
Eftfie Havana is, captain-general of " the Floridas." That 
rcountry is also called, on the maps, East and West Florida. 
it is therefore evident that this appellation, fVest Florida, was 
r known, not only in diplomacy, but also in geography, and that 
r"When it was mentioned in any official pubhc instruments, ei- 
r treaties, commissions, or proclamations, it was always de- 
nominated West Florida, and not Louisiana, or any portion of 
Louisiana. If, therefore, in the treaty of 1800, it had been 
the intention of the parties to include this district, it would 
have been specifically named. No uncertainty need to have 
existed, because the boundaries were perfectly run, and the 
name every where known. If it had been the intention of 
the parties to include West Florida, they would have used 
the words West Florida, and not employed a phrase so ex- 
ceedingly vague and ambiguous. If the United States were 
about to cede the state of Ohio, or Illinois, which at one time 
belonged to France, and then to England, and was then known 
by very different names, she would not have gone back to the 
times when France or England owned the country. She 
would simply have described the cession under the appella- 
tion of the state of Ohio, or Illinois. The simplest and most 
intelligible language is always employed on such occasions. 
It would have been absurd to have called it Louisiana, be- 
cause it had once formed a part of that province. With the 
same propriety we might call Ohio, Louisiana. It is, also, 
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absurd to deliver the territory witli the same and yet more ex- 
tent, — same extent as when France possessed it in '63, and 
same extent that it mw has in tfie liands of Spain, — if more, 
obviously, it ia not the same. The phrase, " when France pos- 
sessed it," not indicating a fixed time, for France possessed it 
under two very different conditions, should- be determined by 
the clauses of the treaty ; and not be so interpreted as to 
make those clauses inconsistent. If that expression refers to 
a period anterior to 'G3, it is quite evident, Spain could not 
comply with the provisions of the treaty, for a large part of 
Louisiana, as it was before the cession to England in '63, is 
now Kentucky, and other portions of the United States- It 
is not to be supposed, that the parties, having a full knowledge 
of the subject, should have made a treaty, the provisions of 
which are at variance, and which one of the governments 
could not execute. It is certain]y much more reasonable to 
construe the treaty in such a manner, as that one of tlie pat- 
ties should have been able to comply with its provisions, and 
make the cession proposed. This interpretation Spain, one 
of the parties, puts on the treaty ; — the other party, France, 
confirms this interpretation. In August 1804, the minister of 
foreign relations, M. de Talleyrand, delivered the following 
opinion on this subject : — 

" The eastern limits of Loui^imna are iDdicnted by the covree of 
the Mississippi and the Iberville, the lakes Pontcharlrain and the 
Maorepas. It is at this lioe, that termlQales the territory cedeil by 
Spain to France. France had nothing to demand of Spain beyond 
this timil, and as she has now transferred to the United States the 
right she thus acquired, they cannot require of Spain a cession of 
territory more extensive." 

On the last clause of the cession, "such as it should be after 
the treaties subsequenllij entered into between Spain and other 
stalet,''^ the Spanish govermnent contended, tliat there were 
but two treaties to which ihis language could apply ; that of 
'33 between Spain and England, and of '95 between Spain 
and the United States. Tho treaty of '8.> gave his catholic 
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majesty the territory of West Florida. This territory, acqui- 
red by a different name, twenty years after the original ces- 
sion of Louisiana, could, by no process whatever, be incorpo^ 
rated with the latter named province. It was an addition, 
generally, to the possessions of Spain, but it could never be 
considered a special one to the province of Louisiana. If the 
United States should cede Ohio to Spain, it would be an ex*' 
travagant liberality of construction, to call it immediately 
part again of it^ original province. Louisiana itself was dis^ 
membered, it had been withdrawn from the government of 
its original proprietor, different portions of it had belonged to 
different states for a long period of time, had acquired new 
names, and had boundaries exactly defined. It is certainl3t 
the first example of the kind, that the simple act of a iredl 
cession should cause all these names and boTindaries to dis* 
appear. The party, acijuiring the possessions, may cause 
them to disappear, and incorporate the whole again into one 
territory. But Spain could not recognize a right of this de- 
scription in a party to a second contract, in direct opposition 
to the opinion of the parties to the first original instrument, 
and to her very great cost and serious damage, where not a sin- 
gle direct stipulation could be produced to authorise this vio- 
lent proceeding. The treaty of '95, between Spain and the 
United States, principally related to the boundaries of Louki- 
ana and Florida. So far, therefore, as it has any bearing on the 
subject, it excludes West Florida from the reach of the treaty 
of St. Ildefonso. 

The reader will observe, that the entire success of this rea- 
soning, by which Spain supported her pretension.s to this ter- 
ritory, depends upon the single point, what period is indicated 
by the possession of France. That is, after all, the clause in the 
cession, that ought to determine the boundaries. The Ame- 
rican government contended, that this period was one ante- 
rior to the year '63, for France divested herself of both poN 
tions of Louisiana on the same day. The east she cedeil to 
England, and the west fo Spain. When France, therefore. 
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possessed Louisiana, it was an entire province. Slie never 
possessed it as Spain has since done. France could not cede 
an exact bouodaiy to the United States, because that had not 
been agreed on in the treaty of St. Ildefonso. The treaties of 
'63, and '83, and '95, had changed exceedingly the limits of 
Louisiana; and the only legitimate mode of making an undis- 
puted cession, was not to include, or exclude any territory 
specifically. In the transfer to America, the original article 
of the treaty of St. Ildefonso is employed; and, though that 
. treaty is called a treaty ot retrocesdon, the word is of no other 
importance, than as it expressed the act of the treaty bet- 
ter than any term could do. Besides, France once pos- 
sessed Louisiana, and a cession to her by any power of that 
territory would be a retrocession. The single general action 
of this instrument concerns that province. France was the 
first European state that owTied it, and it once held as much 
of the province as any other power has since held. Whatever, 
therefore, was ceded to France, whether a large or a small 
portion, must have been a retrocession. Still, this word is of 
little importance, because three distinct phrases, or specifica- 
tions, are introduced to define the extent of the cession. We 
fihall very briefly state the substance of the reasoning on tliese 
three points. 1st. "The colony or province of Louisiana, 
with the same extent it now has in the hands of Spain." This 
is a very easy matter to determine. We have, simply, to in- 
quire what portion of Louisiana was in tlie hands of Spain 
when the treaty of St. Ildefonso was made. All Louisiana, 
to the eastward of tlie Mississippi, from the 3Ist degree of 
north latitude to the northern limits of die United States, had 
been ceded by France to Great Britain, by the treaty of '63, 
to which Spain was a party. It is the 7th article, and is in 
these words: — "His most christian majesty cedes and gua- 
rantees to his Britannic majesty the river and port of Mobile, 
and all the territory he possesses on tiie left baidt of the Mis- 
»iissippi, with the exception of the city and island of New- 
Orleans." (Martens.) This same territory, to the north of the 
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3lst degree, was confirmed, (art. 2,) to the United States, by 
Great Britain, by the definitive treaty of peace and amity. 
Again, this territory was further confirmed to the United 
Stales, by the treaty of alhance of '78, (art. 6,) and by the 
Jd and 4th articles of the treaty of friendship, limits and 
navigation, of '95, between Spain and the United States. It 
is evident, therefore, that this specification does not touch 
u square mile, for not a square mile of it was in tlie hands of 
Spain in 1800. 2d. "The same extent that it had when 
France possessed it" This was in the year '63, or anterior to 
that period. That is to say, all France then possessed, and 
which had not been subsequently ceded to other powers, 
according to the exception of the first specification ; other- 
wise, this clause would have included all that Spain had 
ei-er owned, which neither France nor Spain obviously could 
cede, for it belonged to a third power. A reference to its 
state, anterior to '63, necessarily excluded all subsequent mo- 
dificnliona of the territory, in consequence of new names ha- 
ving been given to any part of it ; for a part of Louisiana re- 
mained in the hands of Spain, under a new denomination. 
Great Britain called that portion, ceded by the treaty of '63, 
West Florida, and Spain might have called some part adjoin- 
ing Mexico by some other name. Therefore, to avoid embar- 
rassment proceeding from a change of names, a period was 
taken when those names did not exist. It follows from this 
second clause or specification, that no part of the provmce 
then in the hands of Spain, ever possessed by France, should 
be excluded. 3d. " Such as it should be after the treaties sub- 
sequenlhj entered into between, Spain and other states." The 
treaty of 'S3, ceded West Florida to Spain. This, there- 
fore, she did not acquire of France. But this portion falls 
within the first specification, because it is now in tlie hands 
of Spain, and within the second specification, because France 
once possessed it. If Spain, instead of receiving, had ceded 
West Florida, anterior to the treaty of St. ildefonso, this third 
specification would have expressly excluded it. A treatythat 
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enlarged the extent of the province could not diminish the 
extent of the cession. The treaty of '95 with the United 
Stiites excluded whatever was to the north of tlie Slst degree 
and to the east of the Missiasippi. That treaty, therefore, 
brought n6lhing within the reach of this 3d clause. 

As the claim of the United States to this territory, in itself 
of great importance, was undoubted, we liave given the course 
of argument in considerable detail ; and, tiiough Spain ne- 
ver presented any satisfactory ansswer or explanation, she re- 
fused to deliver the country. The conduct of France, on ihia 
occasion, was unfriendly in the extreme. She Openly adopted 
and defended the opinions of Spain ; and condemned the pro- 
ceedings of the American government, in an unreserved and 
gratuitous manner. We extract a single passage from a let- 
ter of M. de Talleyrand, of December, ]804 : — 

" This result his imperial majetily n'lU learn with real inleresl, 
lie saw wifh pain the United Slates commence flieir iliffereuces 
with Spain in an unusual manner, and conduct themselves towards 
IheFloridas bj acts of violence, which, not being founded in right, 
could have no other cfTect but to injure i(s lawful owners. Such 
an aggression gave the more surprise to his majesty, because the 
United Slates seemed, in this measure, to avail themselves of their 
treaty wilh Frunce, as an authority for their proceeding, and he- 
cause he could scarcely reconcile wilh the just opinion which he 
entertains of the wisdom and lidehly of the federal government, a 
course of proceeding, which nothing can authorize towards a pow- 
er, which has long occupied, and still occupies, one of the first 
ranks in Europe." 

The United States had, therefore, the whole influence and 
power of France against her in this business; for, from the 
treaty of Basle to tlie year 180S, Spain was the steady, faith- 
ful, and most useful ally of that power. 

Although not entirely in course, we shall here conclude the 
account of the eastern boundary of Louisiana. The negotia- 
tions on the subject ceased in 1805 ; Spain prepared to de- 
fend the possession of it. — and, undoubtedly, an attempt tn 
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occupy it, on the part of the United States, would have\ed 
a war. The territory was of great importance to the Ameri- 
<;anfi, particularly on account of the waters of the Mobile, the 
principal rivers of Alabama emptying ihemseives into this 
hay ; which is the natural outlet of an exceedingly fertile 
country of great extent. Befure the cession of Louisiana, 
the United States had attempted to buy the territory on the 
Mobile, of Spain. They claimed, also, for tho citizens re- 
siding on the Tombigbce and Alabama rivers, its free naviga- 
tion to the ocean, as a natural right, and aa secured by the 
general principles of the laws of nations in similar cases. This 
privilege, however, was not obtained; for the Spanish autho- 
rities on the Mobile continued to levy, from time to time, a 
duly of 12^ per cent, on merchandise that passed through, for 
or from the upper country. We have already said, that, in 
1S04, a collection district, under the usual custom house laws, 
was established on the Mobile. The Spaniards complained 
of this act, as a violation of their territory and sovereignty. 
But the American government attempted to exercise no fur* 
tiler jurisdiction over the territory, till the year 1810, when 
the juncture of affairs in Europe made it extremely imprudenk- 
to suffer their right to West Florida to remain any longer in*, 
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In the year 1 807, after the treaty of Tilsit, the emperot | 
Napoleon began the overthrow of the Bourbon dynasty iii 
Spain, by attacking Portugal. The progress of this business [ 
is well known. At last, in ISIO, Charles IV. and Ferdinand' ' 
VII. being dethroned, the supreme junta of the Cortes dri- 
ven to the iele of Loon and dissolved, and the English and 
Portuguese armies appearing to be besieged, as it were, in the 1 
celebrated lines of Torres Vcdras, nearly at the extremity of ] 
ihe peninsula on the west, there was every reason to suppose, 
that the unprincipled project of the French emperor had sue- ■! 
eeedcd ; and that the ancient monarchy of Spain and the In-' I 
dies, upon whose possessions, in the expressive language of 1 
nn aullior of that country, the sun never set, was completely J 
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annitiilated. The Spanish authorities in West Florida were, 
by this revolution, and by the treaties signed by Clmrles and 
Ferdinand, released from all obedience to the former SpaRish 
government. West Florida, itself, was divided into two par- 
ties ; one, under the influence of governor Foich, was attached 
to the mother country ; the other, said to be the most nume- 
roua, directed by colonel Kemper, was desirous of a union with 
the United States. This portion of the people held a conven- 
tion at Baton Rouge, in the summer of 1810. and addressed a 
letter to the secretary of state, soliciting to be received under 
the protection of the United States, and to have tlie privile- 
ges enjoyed, under the constitution, by other citizens of the 
union. They publislied a proclamation at the same lime, 
which was somewhat at variance with the claims of the Ame- 
rican government on that territory. France, having obtained 
possession of the Spanish government, and having ori:;inally 
opposed the claim of the United States to West Florida, 
would undoubtedly endeavour, as soon as possible, to get pos- 
session of it. The Spanish colonies, with some exceptions 
were, ihemaclves, exceedingly agitated with a spirit of revolt, 
and several had declared themselves independent. A similar 
state of things appeared to exist in West Florida. The Ame- 
rican government had already forborne, for a long time, to ex- 
ercise their undoubted rights, in regard to this territory. But 
circumstances made it eiitrCmely dangerous to rely any longer 
upon the success of this system. Orders were, therefore, sent 
to Wm. C. C. Claiborne, in the autumn of 1810, to take pos- 
session of the country, in the name of the United States, and 
to incorporate it, for the time, with the Orleans territory. 
This wa= eflectcid without bloodshed. The motives of this 
step are to be found in the proclamation issued by the Presi- 
dent on that occasion. It is the first time the United States 
had been compelled to employ force to obtain possession of 
their own country. Those parts of the states of Alabama 
and Mississippi, that border on the gulf of Mexico, are com- 
posed of the ancient territory of West Florida- 
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This part of the account of tlie relations with Spam would 
be quite imperfect wilhuut an examination of the western 
boundary of Louisiana. Tfiough this was finaMy settled at a 
period not embraced by this work, il properly belongs to the act 
constituting in 1803 a transfer of tiiat prAince. more espe- 
cially as the negotiations, respecting this boundary, were 
originally carried on at Madrid in 1804 and 5 by Messrs. 
Monroe and Pinkney, at the name time with that relating ta 
the other frontier. This is not a subject susceptible of much 
discussion ; for the right of the United States depends upon a 
few plain facts, perfectly substantiated, though the topic, like 
every other with the court of Spain, has led to a protracted 
and minute correspondence. 

The Sieurs Joliet and Marquette from Canada, penetrated, 
as early as 1673, down the Mi^isissippi to the Arkansas. 
Falhej Hennequin in 1080, La Salle and Tonli in 1G82, 
descended to the ocean, and named the country Louisiana, 
placing it by the most solemn acts under the government 
of France, and by making settlements, and building forts. 
In 1685, La Salle landed with 240 persons in the bay St. 
Bernard from France, and built two forts there. Louis 
XIV,, by letters patent in 1712, granted the commerce of 
the country to Anthony Crozat, defining its boundaries as 
all the land, coasts, and islands, situated in the Gulph of 
Mexico, between Carolina on the east, and New and Old 
Mexico on the west, with all the streams that empty into the 
ocean within those limits, and tiie interior country dependent 
on the same. We mention these few facts, in a very abridged 
form, to show that France first discovered Louisiana, and, 
according to the whole European practice, came into the 
rightful possession of it : — 

" The principles, vrhich are applicable to the caae, are such as 
are dictated by reason, and have been adopted in practice by Eu- 
ropean powers in (he discoveries nnd acqutsilions, wiiicfa they 
have respectively made in the new world. They are few, simple, 
intelligible, and, at tbe same lime, founded in strict justice. Tlie 
first of these is, that when any European nation takes possession 
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of any extent ofseii coast, that possession is understood, as extend- 
ing into the interior country, to the sources of the rivers, emptying 
TOilhin that coast, to all their brancties, and the country they cocer, 
and to give it a right in exclusion of all other nations to the same. 
it is evident that some rule or principle must govern the rights of 
Europeiin powers in regard lo each other in all such cases, and 
it is certain, that none can be adopted in those, to vthich it applies, 
more reasonable or just than the present one. Many weighty 
considerations shoiv the propriety of it. Nature seems to have 
destined a range of territory so described, for the same society, to 
iiave connected its several parts together by the lies of a common 
interest and to have detached them from others. If this principle 
is departed from, it must be, by attaching to such discovery and 
possession, a more enlarged or contracted scope of acquisition, but 
a slight attention to the subject will demonstrate^lhe absurdity of 
either. The tatter would be to restrict the rights of an Earopean 
power, who discovered and took poB!>ession of a new country, to the 
spot on which its troops or settlements rested, a doctrine, which 
has been totally disclaimed liy ail the powers, who made discove- 
ries, and acquired possessions in America The other extreme 
would be equally improper, that is, thnt the nation who made such 
discovery, should, in all cases, be entitled lo the whole of the ter- 
ritory so discovered. Ill the case of an islaod, whose extent was 
seen, which might be soon sailed round, and preserved by a few 
forts, it may apply with justice, but in thnt of a continent, it would 
be absolutely absurd. The great continent of Araericn, North and 
South, was never claimed or held by any one European nation, nor 
was either great section of it. Their pretensions have been 
always bounded by more moderate and rational principles. The 
one laid doiva has obtained general assent. This principle was 
completely established in the controversy which produced the 
war of 1766. Great Britain contended that she had a right, found- 
ed on the discovery and possession of such territory, to define its 
boundaries by given latitudes in grants to individuals, retaining the 
sovereignty to herself, from sea to sea. This pretension, on her 
part, was opposed by France and Spain, and it was bnally aban- 
doned by Great Britain in the treaty of 1763, which established 
the MisaisBippi as the western boundary of her possessions. The 
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second is, (hat whenever one European nalion nmkes a dUcovery 
and takes possession of any porlioa of thai conlineot, and another 
aftenvnrds does the same al some distance from il, where the 
boundary belweea them is not determined by the principle aboTC- 
nentioned, the middle distance becomes such of course. A third 
rale is, that whenever any European nation has thus acquired a 
right to any porlioo of territory un thai contineot, that right can 
never be diminished or affected by any other power, by virtue of 
purchases made by grants or conquests of the natives within the 
limitB thereof. It is believed that this principle has been admitted 
find acted on invxriably since the discovery of America, in respect 
to their possessions there by all the European powers. It is par- 
ticularly illustrated by the stipulations of their most important 
treaties concerning those possessions, and the practice under them, 
viz.: the treaty of Uirechtiu I71S, and that of Fans, 1763. In 
conformity with the 10th article of the first mentioned treaty, (he 
boundary between Canada and Louisiana on the one side, and the 
Hudson Bay and North Western companies on the other, was 
established by commissaries by a line to commence at a cape or 
promontory on the ocean in fifty-eight degrees, thirty minutes north 
latitude, to run thence southwestwardty to latitude forty-nine de- 
grees north from the equator, and along that line indefinitely west- 
ward. Since that time no aliempt has been made to extend the 
limits of Louisiana, or Canada, to the north of that line, or of those 
companies to the south of it, by purchase, conquest, or grants from 
the Indians. By the treaty of Paris 1763, the boundary between 
the present United Stales end Florida, and Louisiana, was estab- 
lished by a line to run through the middle of the Mississippi, from 
its source to the river Iberville, and through that river, &c, to the 
ocean. Since that time no attempt* have been made by those stales, 
since their independence, or by Great Britain before il, to extend 
their possessions westward of that line, or of Spain to eilend hers 
eastward of it, by virtue of such acquisitions made of the Indians. 
These facts prove inconleslably, that this principle is nnt only just 
in itself, bul that it has been invariably observed by all the powers 
holding possessions in America ia all questions to which it applies 
relative to those possessions. On the aolhorily of the principle first 
above stated, it is evident that, by the discovery and possession of 
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the Mississippi in JU wbole length and the const adjoining it, tlie 
United States are entitleii to the whole coiinlrj dependent on Ihat 
river, the waters which empty into it, and Iheir several branches 
within the limits on that coast. The exfeot to which this would 
go, it is not now possible to say, hut the principle heing clear, 
dependent on plain and simple facts, it would he easy to ascertain 
it. It is equally evident, by Ihe application of the second principle 
to the discovery made hy M. de la Salle of the Bay of St. Bernard, 
and his establishment there oa Ihe western side of the river Colo- 
rado, that the United States have a just right to a boundary founded 
on the middle distance between that point and the then nearest 
Spanish settlement, which it is understood, was in the province of 
Panuco, unless that claim should be precluded on the principle first 
above mentioned. To what point that would carry us, it is equally 
out of our power to say, nor is it material, as the possession in the 
bay of St. Bernard, taken in connexion with that on the ivfississippi, 
has been always understood, as of right it onght, to extend to the 
Rio Bravo on which we now insist." 

The western boundary of Louisiana was established by a 
treaty, ratified in 1821, at the mouth of the Sabine in the 
Gulf of Mexico ; it proceeds along the west bank of that river 
to the 32d degree of north latitude ; thence by a line north 
to the river Arkansas, thence along the south bank of that ri- 
ver to its source ; thence south or north, as the case may be, 
to the parallel of 42 north latitude, and thence west to the 
Pacific. The treaty, regulating this boundary, and which, 
as far as the geography of the country is known, conforms to 
the doctrines, for which America, through the whole of tliis 
vexatious business, has always contended, was concluded at 
Washington, in 1818. 

It is now proper to return to the other parts of the negotia- 
tion, undertaken by Messrs, Monroe and Pinkney at Madrid, 
in 1805. Mr, Pinkney (Charles) of Soutli Carolina, ap- 
pointed minister plenipotentiary in June 1801, was the resi- 
dent minister, and Mr. Monroe, minister at the court of St. 
James, was joined with him in a special and extraordinary 
44 
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missioi). Tlie cxaminEitioB of the pomla in dispute betweeo 
tlie two countries began in January 1805. We have already 
spoken of the boundaries of Louisiana, The other topics re- 
lated to illegal caplures, and the suspension of the right of 
deposite at New-Orleans. Spain never having denied the 
propriety of making indemnity for illegal captures by bona 
fide Spanish privateers, this business had been arranged in 
the convention of 1S02. But Spain suddenly refused to rati- 
fy this instrument, tliougii made under the eyes of the court, 
because Louisiana had been ceded to die United States.* 
The illegal captures were those made by French privateers, 
either within Spanish jurisdiction, or condemned in the Spa- 
nish ports before the month of September 1 SOO, by French 
consuls. The United States claimed indemnity for these 
spoliations from Spain. But the claim was rejected. That 
government contended that the convention of 1800, between 
France and the United Stales, released her from any obliga- 
tion to pay for them ; and by a supplementary article to that 
instrument, the American government agreed to make no de- 
mand on France for captures or spoliation. It was done in 
consideration of being exonerated from the weighty obliga- 
tion imposed by the treaty of '7S, involving the guarantee of 
the French possessions. This ha^ been explained under its 
proper head. By ihis article of that treaty, the United States 
avowed themselves satisfied on that subject. Now, if a 

* Tbs Sanaie ranfied this coDvemioa in 1801, We take Ais oppor- 
iitnity to a&y that the first miaisier plenipotentiary, seal by Spain to 
this country, was the Chevalier Carlos Maniiiez de Yrujo ; he aiHved 
aAerthe treaty of '95, and his commission was renewed in 180t, wtien 
!■• was created or became a marquis H« is mpposM) to bav« Imcb 
■ b« author of a paper, signed Verua, addressed to the tM^w* Amsi- 
eaa, and published ia the Aurora towards the close aftbe jnr '91. 
He was the last Spanish minister in Ainetiea, before the renewal of 
Uie diplomatic intercourse on the restoration of the royal ftmily. Dfr 
v)d Humphreys, of Connecticut, n^ns appointed a minister ptenipoun- 
'rarr (o Sladrid, ia Hay *9€. 



nation, in a treaty with another, declares heraelf satisfied for 
a claim against a ttiird, slie obviously can have no Turlher de- 
mand against tlie third. Tliis is a principle of eternal justice, 
and not of municipal law. This defence on llie part of Spain 
would not admit of aa answer, if the facts, assumed by thai 
government, were correct. The convention of 1800 released 
only France from indemnity. There is no reference in it to 
a third party. The American government did not make a 
demand on the French for a wrong, committed by any one of 
their allies. But, in support of this principle, Spain presented 
the following view of the case. From the year '95 to the 
treaty of Amiens, France and Spain were allies, and at war 
with England. France armed privateers in Spanish ports to 
cruise against English vessels. This was lawful ; but the vio- 
lations she committed on neutrals out of the jurisdiction of 
Spain, by means of these same privateers, were beyond the 
control of Spain. They were not acta done in Spanish wa- 
ters, nor by Spanish officers or tribunals. As a proof of this, 
the French tribunals decided that the captured vessels should 
be condemned. The court of cassation at Paris was full of 
appeals from the Americans interested, supported by the 
agents of tliat country. The American merchants them- 
selves, therefore, considered the French responsible, for the 
merchants appealed to the courts of that government for re- 
dress. But Spain preserved the attitude of an independent 
nation till tlie overthrow of the Bourbon dynasty in ] 808, and 
it would have been highly indecorous in the American go- 
vernment to have intimated that she was not able to main- 
tain her sovereignty within her own acknowledged jurisdic- 
tion, as Spain never assumed this defence. Foreign govern- 
ments would have been little justified in gratuitously present- 
ing it to consideration, or for abstaining on that ground from 
making perfectly legitimate demands. She had every exter- 
nal attribute of a sovereign independent nation. She had 
made an honourable and separate peace with Great Britain in 
1801, and she was not at any, one period, in the condition of 



a conquered country. M, de Talleyrand, again, came to Uie 
aid of the Spanish ministei, if not with arguments, at least 
with opinions unfavourable to the United States. We quote ' 
from a letter written by him in July 1804, to admiral Travina, | 
ambasiiador of his catholic majesty at Paris : — 

" lleipcciiai; the second point Id dispute, (indemnities,) which ' 
your excellency does me tbe hoooar to speak of io your note, I 
rnnsl say (but 1 had previously no knoivledge of it. And, indeed, 
if I had been informed that his catholic majesty's ministers had 
carried their condesceasion for the government of the United States 
eo far, as to engage Ihemselves lowiirds it for indemnifying viola- 
tions, pretended to have been committed by France, 1 should cer- 
tainly hare received orders from my governmenl to express (he 
(lisaalisfaction which France must feel on the occasion of so un- 
Recmly a deference, and this dissatisfaction would have been ex- 
pressed still more warmly to the government of the United States 
than (o that of Spain. There is every reason to suppose, thai the 
court of Spain, by thus yielding to an improper demand, has em- 
boldened the American government, and determined it to become 
pressing and even menacing on this occasion. As for the rest, the 
explanations formerly given to your court on this point, as well as 
those, which have been authorized to be given to the government 
of the United Stales by the chnrge d'affaires of his imperial majes- 
ty, must enable you to judge of the opinion formed by his majesty 
on Ihici question, wbich, having already been tbe subject of a long 
negotiation, and of a formal convention between France and the Uni- 
led Slates, cannot again become a subject of discussion." 

It will immediately occur, that the opinion of a French mi- 
nister of foreign relations should not be entitled to much con- 
sideration, for France was a party deeply interested. The 
spoils of this confiscated property had been put in her trea- 
sury, and if Spain should never be obliged to pay for it, Spain 
would never hiive a demand to make on France. It is, also, 
very evident, that in regard to these claims Spain was not a ' 
party to the convention, and could not, therefore, be benefit- 
ed by it, Spain never pretended that the claim on her for 
spoliations committed by her own privateers was discharged 
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by that convention. We are not aware that she could be 
justified in expecting an exemption under the same instru- 
ment for spoliations by French subjects within her limits. 
France was never released from this claim, because the Uni- 
ted States never formally made it. Spain asserts that these 
acta were committed by foreigners, but they were not com- 
mitted by stealth, nor were they acts of such sudden, unlock- 
ed for violence, that the Spanish authorities had neither time 
nor the means to interfere. Many of these vessels were taken 
lying in the Spanish ports, and all of them carried before 
French consuls, and condemned in public day. If the acts 
had been done, as Spain asserted, without her jurisdiction, 
there would have been no pretence for a claim on her. It 
is, moreover, the duty of government to see thai all foreigners 
in their intercourse with it are protected in the enjoyment of 
those rights, to which they are entitled by the laws of na- 
tions. It is, also, another well established rule, that every 
government should be responsible for wrongs, committed 
within its limits by foreigners on other foreigners. This rule 
s founded on the plain consideration, that every government 
a supposed sovereign within its own limits, while it remains 
ndependent. Spain, in this particular case, was additionally 
bound by the special provisions of the treaty of '95 to pro- 
tect American property. France committed these spolia- 
tions within the jurisdiction of Spain, and is is immaterial 
whether France was eventually liable. The injury was done 
in Spain ; Spanish laws were violated ; Spain had cognizance 
of the case, and her government permitted the wrong ; repa- 
ration was, therefore, due from her. It is true, the conven- 
tion of 1800 released France from the claims, if she was 
eventually answerable for them ; but application had already 
been made to Spain, and her demand would always be good 
against France. No nation can undertake lo adjust the con- 
cerns of another without its authority, and no release given 
by one party can affect a third. France could not have made 
a convention to compel Spain to pay for all those demandii. 
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By a simitarity of reawning abe could not release hei &om 
tbem.* 

Spain refused at the lime to do auy thing on tlie Bubject oT 
the claims for apoliations. She was closely alhed with Franc<^,' 
then exceedingly powerful, and her government did not ap^i 
prehend the fate with which tlicy were ihreatetiid. She had' 
made an unfortunate bargain with France respecting Louisia- 
na ; she had had a great deal of protracted angry correspond- 
ence with the United States ; and numerous quarrels on her 
frontiers, particularly respecting the Indians. Most of the 
concerns of the American government with Spain had taken 
an unfortunate turn, and almost every topic had led, not on- 
ly to tcdioug, but to irritating discussions. Spain probably 
felt, moreover, that she was growing weak. She was losing 
her influence in Europe, and her colonies in America ; she 
naturally parted with every thing with extreme reluctance, 
well knowing that she would never be able to regiun her pos- 
sessions. Her goverimient had the habits of a decaying, 
perishing state. This arose partly from the modes of doing 
business, tliat had always prevailed in that country, and part- 
ly from the indecision and negligence, which always accom- 
pany debility. This country has never yet come to an open 
rupture with Spain; but there is no nation in Europe, with 
whom the relations of the American government have been 
so unsatisfactory. 

We have but one more topic to examine before we arrive 
at the final termination of the mission of Messrs. Monroe and 
Pinkney. This related to the right of deposite at New-Or- 
leans. We have already stated that it was suddenly suspend- 
ed in October 1 802, by the inlendant of Louisiana. This was, 
undoubtedly, a gros^ violation of the 22d article of the trea- 

* ThiB claim hoa sinpe Iteen adjusted by the act, transferring East 
Florida to the United States ; on that account we have very briefly 
touched upon the history and principle of these claims, though they 
rest on the same consideraiioaB, as those agaioHt other European go- 
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ly of '95. At the least, it was an unfriendly act to suspend 
the deposite without any notice, but the article obviously re- 
quired that another place should be pointed out on the Mis- 
sissippi for the same purpose. This was not done. The act 
was disavowed by the king, and the right renewed ; but the 
purchase of Louisiana in 1 803, removed all the difficulties at- 
tending this transaction. The actual injury done to the na- 
vigation on the Mississippi was considerable, and a reparation 
for this was included in the instructions of the commission- 
ers. This mission terminated in the beginning of 1 805 ; Mr. 
Monroe having returned to London, Mr. Pinkney was succeed- 
ed by James Bowdoin, of Massachusetts, appointed minis- 
ter plenipotentiary, who remained till 1807. The United 
States had no minister in Spain during the troubles in that 
country. The intercourse was renewed again in 1814, by the 
appointment of George W. Erving, of Massachusetts, a mi- 
nister plenipotentiary. 
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CHAPTER XIII. 

RELATIONS WITH RUSSIA. 

Not originally applied to for aid by Congress of ^77 — LiitU known at 
that tir^e in Europe — Relaiions friendly — Armed neutrality — Dana 
sent to Russia in ^80 — Instructed to propose America as a member of 
the armed neutrality — Not received by the Empress — Russia not 
disposed to acknowledge independence — Anecdote of Franklin and 
Count du JSTord — Neutrality awakens great anxiety-^Congress^ at 
return of peace^ took earliest steps to prevent a connexion 7s>ith 
^^ Neutrality^^ — Instructions to ministers in Europe not to agree to 
support neutrality by force of arms — Adams^ minister to Russia — 
Pahlen to this country — Daschkoff-^No treaty or commercial con' 
vention^ though great trade, 

Russia was originally not one of the European states, to 
whom an application was made by Congress in '77 for aid, 
and for the recognition for the independence, though some 
circumstances, that will presently be mentioned in a subse- 
quent year, appeared likely to give uncommon importance to 
the first diplomatic connections of the two countries. We 
may account for this omission of Congress entirely by local 
considerations. The weight and power of that nation, since 
become so formidable, had been confined principally to the 
north, and to wars with the Turks. Little known to Europe, 
except by her attacks on the Prussian dominions in the time 
of the great Frederic, and by sharing in the wicked partition 
of Boland in '72, the consequences of the French revolution 



mght her armies across the Alps und the Rhine, first 
developed the resources of that country to full view, and in 
most successful action. No European power has, however, 
conducted itself in a more friendly manner towards America 
than Russia; the relations of the two countries having all 
been of an amicable and satisfactory kind. As early as '01, 
we had a direct trade up the Baltic, but till 1S09 and 10, it 
was principally confined to imports. It has since been very 
great, though, as to imports, consisting chiefly of articles 
that might well be made staples in this country. We have 
suffered less interruption in our commerce with Russia than 
with any other continental nation of Europe. The Emperor 
Alexander did not adopt the French system till after the treaty 
of Tilsit, in 1807, and he took the first opportunity to release 
himself from the obligation of enforcing it, by publishing the 
celebrated Ukase of December, 1810. Indeed, the system 
had never been executed with much severity in Russia. Bri- 
tish goods had never been burnt in that country, as on other 
parts of the continent, and they were always admitted in 
neutral bottoms. 

Notwithstanding Catharine II. was the author of the armed 
neutrality of '80, Russia was one of the first parties to the 
maratime coalition against France in '03. But the decla- 
ration of this Empress, in the year just mentioned, concerning 
the rights and duties of neutrals, immediately attracted the 
attention of Congress to Russia. The principles, announced 
in that instrument, though far from being complete or embrac- 
ing the whole ground,* were such as America would at once 
espouse ; they were directly hostile to the system of Great 
Britain, and in that way were likely to produce a favourable 
influence on the war then waging between the mother coun- 
try and the colonies. Congress did not delay to send a 
minister to Russia, for the armed neutrality presented an 

* The stmed neutrality lefl contrabands mstler of conventional law, 
nor did it esiablisli sny regulation? for vessels iini^pr convoy. 
4^ 
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admirable occagioD of attacking England in a vital oigaO' 
Another method of cxpressmg their approbation of the prin- 
ciples of that confederacy was, also, adopted. We copy 
from the Journal of October '80, the following paragraph: — 
"Congress, willing to testify their regard to the rights of com- 
merce, and their respect for the sovereign who hath proposed, 
and the powers who have approved the said regulations: 
Resolve, That the Board of Admiralty prepare and report 
instructions for tlie commanders of armed vessels commis- 
sioned by the United States, conformable to the principles 
contained in the declaration of the Empress of all the Russias 
on the rights of neutral vessels." 

Francis Dana, of Massachusetts, was elected, in December 
'SO, minister plenipotentiary to the court of St. Petersburg } 
he was authorized to " accede to the convention of the said neu- 
tral and belligerent potoers for protecting the freedom ofcommeTce 
and the rights of nations," and to propose a treaty of amity 
and commerce. This is the only instance in the history of 
the country, in which the United States volunteered themselves 
a party to a league of sovereigns in Europe, But not only 
was it an effectual mode of hastening the acknowledgment of 
independence, but the principles adopted by the northern 
confederacy were exceedingly grateful to the American 
government. It was a league, in reality, both offensive and 
defensive, what its name purported it to be, an armed coali- 
tion, or in the modern phrase, " war in disguise." But even 
if the United States had been admitted to it, they were not 
in a condition, at that time, to furnish their quota of arma- 
ment. England, at war with France, Spain, America, and 
shortly after Holland, regarded this coalition of the principal 
states of Europe against her with sullen silence ; she replied 
to the notes of the different northern powers, notifying to her 
the formation of the confederacy, with uncommon adroitness, 
and with all possible diplomatic address and formality. With 
the exception of Portugal, she had not a real friend left in the 
year '81. in either hemisphere; and. with less power and 
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weaJtTi to conduct and sustain the conflict, she was in a more 
desperate condition than in 1809. 

Mr. Dana was neither received by the Russian court, nor 
was it oflicially known that he was at St. Petersburg, and as 
the empress had proposed to act a principal part in the medi- 
ation already mentioned, she could not consent to admit a 
minister from the United Stales. M. de Vergennes advised 
Mr. Dana not to appear in an official character, but to keep 
his commission secret, and to represent himself as a common 
traveller. He was well recommended to the Marquis de Ve- 
vac, the French envoy at St. Petersburg, who rendered him 
essential services. M. de Verac, by thedirection of his court, 
communicated all the proceedings of the American Congress 
to the Russian government, concerning the armed neutrality. 
Russia does not seem, at that time, to have been much dispo- 
sed to acknowledge the independence of the United States, or 
to lake any measures that should bring the war to a close. 
It appears to have been her policy to weaken France and 
England, on account of the ambitious designs Catharine had 
on Poland, and to render them incapable of counteracting her 
projects concerning the Turks. Mr. Dana in a letter, dated 
April '82, observes that the acknowledgment of the independ- 
ence by the United Provinces was ill received at St. Peters- 
burg ; and Franklin relates an amusing story of the Count du 
Nord, afterwards the emperor Paul, that aSbrds some illustra- 
tion of the views of the empress, though an affair of mere 
etiquette : — 

" The Coraple do Nord, who ig eon of the empress of Russia, on 
•irriving iit Paris, ordered, it seems, cards of visit lobe eent lo all the 
foreigQ miDistera. One of them, on which was written, Le Comple 
du Nord et le Prince Barialinaki, was brought to me, ll was on Mon- 
day evening last. Being at court the oejit day, I inquired of an old 
minister, ray friend, what was the etiquette, and whether the Coiupte 
received visits. The answer was, A^oii, on ae fait ecrire. ViolAtoul. 
This is done here by passing (he door, and ordering your name to 
hp written rn (hp porlfr's book. Accnrdingly. on VVedne^Hay, I 
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passed tlic house ofprioce Qariatinski, ambassador of Ru^U^wheie 
ibe Compte lodged, and left my name on the list of each. I thought 
no more of the mailer. Bui ihia daj, May 24, comes the servant 
who broHglit the card, and in a great affliction, eajing be was like 
lo be ruined bj his miflake in bringing the card here, and wishing 
lo obtain Trom mc some paper, of I knovr not what kind, Tor I did 
not see him. Id the aAemoon came my Triend, M. Le Roy, who is, 
nl«o, a friend of the prince's, telling me how much he, the prince, 
was concerned at the accident, — thai both himself, and the Compte 
tiad great personal regard for me and my character, but that our in- 
dependence not yet being acknowledged by the court ofRnssia, it 
was impossible for him to permit himself to make me a visit as a 
minister, I told M. Le Hoy, it was not my custom lo seek such ho- 
nours, though 1 was very sensible of them when cooferred on mc ; 
tliat I should not have voluntarily intruded a visit, aod that in this 
I'.ege I had only done what 1 was informed the etiquette required 
ofnie. But if it would be attended with any inconvenience to 
prince Bariatinski, whom I much esteemed and respected, I thought 
the remedy was easy, — he had only to erase my name out of bis 
bookof visits received, and 1 would burn their card," 

Peace having been made with England, Congress discover- 
ed at once, that they were about lo be entangled in a very 
troublesome alliance, likely to lead to fresh qnarrels. The 
project of a Russian treaty, and of acceding to the armed 
neutrality, was soon brought under consideration. The coun- 
try had Just accomplished its own independence, but it was 
not at all in a condition to enter into other wars, and though 
the doctrines of the northern league were cheerfully and rea- 
dily adopted, the nation was not prepared to defend them by 
force of arms. It is true, all the powers of Europe were op- 
posed in this business to Great Britain, and if circumstances 
had compelled the parties to proceed to hostilities, America 
could hardly have expected much share in it, or much disaster 
or disgrace. Not only America required a long rest at this 
moment ; but the prospect of a general war, from which she 
should be exempted, gave her hopes of immediately appropri- 
ating lo herself a valuable and profitable commerce. Sho 



1 



RELATIDKB WITH BCS9IA. 357 

appeared even then to be entering upon that career, which, 
in the course of fifteen years, was developed to her view, and 
that laid the foundation of her present great wealth with such 
rapidity and t^olidity. The continental Congress created for 
the sole purposes of war, and that had governed the country 
only during a war, was at that early hour deeply Impressed 
with the necessity and wisdom of neutrality. The advanta- 
ges of the remote and peculiar situation of this continent were 
quite apparent ; the habits of the people were commercial ; 
there were then no manufactories, and some of those articles, 
that have since become the staples of the country, were either 
unknown or little cultivated, having been discouraged by the 
colonial system of the mother country. With the great ex- 
lent of sea-coast, and materials for ship-building, the govern- 
ment readily perceived the remarkable benefits the Americans 
would derive from becoming the carriers of the old world; 
they looked to commerce not only to enrich the nation, but 
lo pay the debts of the war. 

The subject of neutrality was discussed with great attention 
and anxiety by Congress, during the spring and summer of 
'S3, before it was known in America that the armed neutrality 
had been dissolved on tlie restoration of a general peace. 
The votes and resolutions only remain to us, but the outlines 
of the system, adopted by the first administration under the 
Federal constitution, and which has rendered it equally illus- 
trious and worthy of all imitation, are at that period quite per- 
ceptible. The fame, perhaps, of that administration does not 
so much rest on having been the author of a system of neutra- 
lity, as having maintained it during a season of unexampled 
trial and most unexpected difficulties. The policy belongs 
lo the geographical situation of the country, to ihe form and 
character of the government; and the necessity and utility of 
it were as much felt in the confederation, as they have since 
been. We find, for example, as early as May 'S3, the follow- 
ing resolution adopted by Congress : "That though Congress 
approve Ihe principles of Ihe armed neulrality. founded on the 
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liberal basis of a maintenance of the rights of neutral tialicA's, 
anti of the privileges of commerce, yet they are unwilling at 
this juncture to become a party to a confederacy, which may 
hereafter too far complicate the interests of the United States 
with the politics of Europe, and, therefore, if such aprogress 
is not yet maSe in tins business as to make it dishonourable to re- 
cede, it is their desire that no farther measures may be talcen at 
present tomards the admission of the United States into that confe- 
deracy." A resolution, which is in reality the foundation of 
the whole policy of the United States from that day to the 
present, Mr. Dana had not entered into any arrangement's, 
that could at all involve the United States ; for he had never 
been invited to accede to that convention. But when peace 
was concluded with England, as it was not precisely known 
what stipulations he might have made with Russia, some 
anxiety was felt, lest the faith of the United States might be 
pledged. The general peace, however, entirely released 
America from the difhculties and dangers of this situation, for 
the "neutrality" expired with the war. Though the north- 
ern confederacy had been dissolved, a considerable degree of 
uneasiness still prevailed on the same subject, particularly in 
the government of the United Provinces. That government 
was desirous of forming another coalition, and propositions to 
that effect were made to the American ministers at Paris. 
The United States, liaving escaped from the embarrassments 
of one league, though, as it turned out, no ill could have be- 
fallen them under any circumstances, took the first opportu- 
nity to give instructions on that head to their ministers in 
Europe, and to repeat, in a decided manner, their sense of the 
propriety of a perfect neutrality : — 

" Whereas the primary object of Ihe resolution of October 5lh, 
1780, and of the commission and instructions to Mr. DaoH, relative' 
to the accession of the Uoiled States to the neutral confederacy, no 
longer can operate ; and as the true interest of these slaleB requires 
that Ihey should be as li(l!e a* possible entangled in (he polilica 
and controversies of European nations, it is inexpedient to renew 
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the said powers either to Mr. Daan, or to the other ministers of 
these United States, in Europe ; but, inasmuch as the liberal prin- 
ciples, on which Itie said conrederacy was ealablished, are conceiv- 
ed to be in general favourable to the interests of nations, aod par- 
ticularly to those of Ibe I nited States, and ought in that view to 
be promoted by the latter, as far as will consist with their funda- 
mental policy, — Resolved, that the ministers plenipotentiary of 
these United States, for negotiating a peace, be, and they are here- 
by inatrocted, in case they should comprise in the definitive trea- 
ty, any stipulations amounting to a recognilion of the rights of 
neutral nations, to avoid accompanying them by any engagctnenU, 
vihich shall oblige the contracting parties to support those stipulations 
6, onn,." 

This country has no complaints to make against Russia for 
oppressions on its trade in Europe. Up to the period to 
which this work extends, (1814,) we are not aware that the two 
governments have ever had a single point in dispute. In re- 
gard to trade, however, and the rights of neutrals, the interest 
of Russia is much the same as that of America, We have 
always seen Russia take a principal part in all the leagues, 
or conventions, for the protection of neutral commerce and 
navigation. She depends principally upon the commerce of 
other nations for a supply of colonial, and other foreign arti- 
cles, and for the exportation of the vast quantity of raw ma- 
terials, produced by her. She has been an advocate, in time 
of war, for the greatest possible indulgence and relaxation in 

regard to neutrals. The commercial intercourse of Russia 

and the United States first led to an exchange of ministers. 
This government having received an intimation that the court 
of St. Petersburg was desirous of instituting a diplomatic con- 
nexion, appointed, in June 1809, Mr. John Quincy Adams, 
minister plenipotentiary to Russia; this courtesy was soon 
after acknowledged by the arrival, in this country, of count 
Pahlen, a minister of equal rank. No other minister was ap- 
pointed, on the part of the United States, before Mr. Bayard, 
afier the peace of Ghent with England, but Russia was repre- 
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sen ted here by M. de Daschkoff, as envoy extraordinary and 
minister plenipotentiary. 

In 1813, Russia offered her mediation in a very friendly 
manner, to procure a peace between the United States and 
Great Britain. She was at that time closely leagued with 
England in the last and sixth celebrated coalition against 
France. Notwithstanding this circumstance, the trade of the 
Baltic was exceedingly embarrassed, and, in the language of 
M. de Daschkoff, ^^ his imperial majesty saw, with infinite re- 
gret, the great shackles which this new episode (war of 1812,) 
is about to oppose to the commercial prosperity of nations." 
^* The peace of Russia with England, seemed to present this 
inmiense advantage to the commerce of nearly all sea-faring 
people, that it freed their relations from that constraint, from 
that continual vexation, to which it had been subjected for 
many years without interruption." The mediation, as has 
been said, was declined by Great Britain. The diplomatic 
relations* with Russia have not extended beyond the ex- 
change of ministers, nor are we aware that any circumstance 
in the intercourse of the two countries, within the period em- 
braced by this work, requires to be particularly mentioned. 

* The arrangement respecting the North- West Coast, does not fall 
within our limits. 
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RELATIONS WITH DENMARK. 



A'o diplomatic ialBrcourae — Erving sent to Denmark in IHI — Jic- 
count of spoliaiioas — French and Danish priTiateert — Captures — 
Convoi/ eases — JVetv aggression on neutral righti — Remarks on that 
subject — JVone of the condemnations of 1809, 1810, revised — Con- 
voy cases not restored — Erving leaves Copenhagen- 

A-hehiCa has never had a regular diplomatic intercourse with 
Denmark ; though some vexatious circumstance a, that at firel: 
eHcited great uneasiness, made it necessary to send a special 
commissioner to that country, in 1311.* Denmark has been 

* DeDDtark Iibe had diplamadc ageutB io this country, embracing, 
bancver, we believe, also, a comnieroial cbaracter. In 1801, Mr. Blicher 
Olsen was minister resident and consul general ; in 1803, Mr. Peter 
Pedersen waa a charge, also, with cocamercial functions, and latterly 
the same individual has become a minlaier resident and consul gene- 
ral. A "nuniater resident" is usually con^dered as of tlie third ordei' 
of diplomatic RinctiDnariaB,tliDugh,naTer having seen any of the pon- 
eta or credentials, with wluch the Danish agents are invested, we arc 
not precisely aware of the nature of their commission, though, we be- 
lieve, it does not estend to what is usually called negotiation ; — be< 
yond the making or receiving certain official communi cations. On the 
subject of consuls, all necessary information will, we believe, be found 
in the work on consular estabIishinents,of Mr. D.B. Warden, late con 
sul general of the United Slates at Paris. 
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celebrated for her defence of the rights of neutrals, and she 
has taken an active part in the leagues that have been formed 
for that purpose. Though the Danish navy has never been 
great, the peculiar situation of that country, at the mouth of 
the Baltic, if it has not given her the control, has. at least, 
put it in her power to harass the trade hoond tn the territo- 
ries bordering on those waters. Having possession of the 
passes or straits, that connect the Baltic and German seas, 
Denmark has asserted pretensions, not easily justified by the 
laws of nations, though conserrated by a very ancient custom. 
But her general treatment of neutral commerce has not been 
oppressive, though the United States have, undoubtedly, had 
cause to complain ; — Danish and French privateers have com- 
mitted acts of unwarrantable aggression on our conomerce ; 
unjust condemnations have taken place in her tribunals, and 
onr seamen have been treated in a tyrannical way in her 
ports. On the other hand, few of the powers of Europe have 
been in a condition so weak and precarious, during the warn 
of the French revolution; accessible to the English by water, 
and to the French by land, the capital of Deimiark has been 
twice taken by one belligerent within the century, and her 
whole fleet carried to England. Her territory and islands 
being occupied by French troops, Denmark was forced at an 
early hour into the continental system, which she e.'^eculed 
with uncommon rigour ; and in the autumn of 1607, England 
derlared a war against her, that did not terminate till the 
treaty of Kiel, of 1S14. Denmark was neither in a state to 
resist singly either of the belligerents, nor did her situation at 
the mouth of the sound make it possible for her to preserve 
even the appearance of neutrality. The government was 
compelled to take side with France, both from the superiority 
of tho French armies, and because the allies refused peace to 
the crown prince on any other terms than the transfer of Nor- 
way to Sweden, 

The vexations, of which this country had to complain, took 
place from IB09 to 1812. They were the consequences of 



the political situation of Denmark ; openly at n-ar with Eng- 
land, forced to adopt the continental system, to admit FTetKrti 
troops into her territories and French privateers inlo licr 
ports. The government, howevert still remained entireh 
sovereign, and to all appearances independenL The claim ol 
the United States was, consequently, immediately on the Da-y 
nish govenmient, for injuries committed by her subjects, and 
the subjects of her ally, apparently within her control. The 
principle of this demand differed from that of the Neapolilari 
and Netherlands ; for in those cases, the depredations werf 
confessedly committed by the new French dynasties, — bul the 
original governments, having been restored, aiimmed in prin- 
ciple, the debts, as well as the power and revenues, of the re- 
volutionary ones. 

The United States, having no diplomatic agent of any de- 
scription in any part of the Danish dominions, George W. 
Erving was sent, in 1811, special minister to Copenhagen, for 
the purpose of asserting the claims of the government, and of 
obtaining a discontinuance of the irregular proceedings of thu 
French and Danish privateers. He received his audience 
fr<Hn the minister of state, M. de Rosenkrantz, in June of thn 
same year. During 1809 and 10, it appears, that 160 Ame- 
rican vessels had been captured by the Danes; and in the 
subsequent years, there had been numerous captures by 
French privateers. In general these vessels had valuable car- 
goes. Of these captures, 42 had been condemned ; and of 
the condemned; 16 were cases that had either violated the 
laws of the United Slates, such as the embargo and tion-intcr- 
course, or had forged certificates of origin, or in other re- 
spects were not legitimate. Many of these vessels were 
carried into Christian'sand, in Norway. A principal item in 
these captures was, what has been called the convoy cases. 
We are not aware, that similar violations of the neutral rights 
of this country have ever before occurred ; and as ihcy affect 
an important provision of the laws of nations, wo shall sive 
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an account of this business, and tlie representation concerning 
it, in Mr. Erving'e own words : — 

" With my Qole of yesterday, I transmilted lo yoor excellency ■ 
list of the " convoy cases," tne Ive io oumber ; the two last in that 
list are now depending on appeal before the high court, as is men- 
tioned in a memoraDdiim opposite to Ibeir names; the first eight 
vessels of the remnlDing tea were bound immediately from Peters- 
burg and Cronstadt to the United States ; they had all paid their 
sound dues, and several of them had been examined before the 
Danish marine tribuoals, on entering Ihe Baltic; aod they were 
all arrested, In going out, by a British force, and compelled lo join 
conToy, When that convoy was attacked by his majesty's gun 
brigs, the Americans, not conscious of any illegality in the nalure 
of their voyages, or of any irregularity in their own conduct, made 
no efforts to escape, and were captured and brought into port. 
These vessels have been condemned under Ihe authority of the 
article ' D' in the 11th clause of his majesty'sinstructions for pri> 
vateers, issued on the lOlh of March, IQIO, which declares to be 
good prise ' all vessels which have made use of British convoy, 
.either in the Atlantic or the Bailie' At the time of this declara- 
lioD, Ibese vessels were in Russia, on the point of sailing, and 

wholly ignorant of it." " Thai the belligerent has a right to 

ascertain the characler of neutrals met with at sea, I am not disposed 
to deny ; but to say that the neutral shall be condemned on the mere 
fact that he was found under enemy's convoy, is to impose upon 
him a necessity of sailing without protection, even against his own 
separate enemies; for the case might well happen, indeed has hap- 
pened, that though neotral nilh regard to the belligerent powers, 
he has had an enemy, againsi whom either of the belligerents 
might be disposed to protect him. Of such protection, the American 
commerce has often availed itself, during the war between the 
United States and the Barbary potvers ; nor was il ever supposed, 
by either of the great belligerent powers, that such commerce, so 
protected by its enemy, had thus become liable to capture and con- 
fiscation. The case might also occur, thai of two allied belligerent 
powers, 3 third power should be enemy as to one, and neutral as 
to the other. 1 state these arguments against the broad ground 
laben in the royal instniclious above (jitoted. But it will be said, 
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that the belligerent, having alao an uDqueatioQable right to ucerfain 
the neutrnlily of Teasels, and belligerent rights being pHrameunt to 
neutral righia, nhere the two happen lo be in collision, — hence 
the alletnpl of the neutral lo deprive the belligerent of his right, 
by pulling himself under convoy, forniB of itself a ground of cap- 
ture and confiscation. To this 1 nnsiver. First, that the bellige- 
rent rights, nhere they come into collision nilh those of neutrali, 
are not to he deemed in all cases parnmount ; and that nothing can 
establish such a general rule but force, which is not law or Justice. 
Secondly, that no presumption necessarily arises against the neu- 
tral, from the mere circumstance of his being found under enemy'^ 
convoy ; but that this point will depend upon the peculiar circum- 
stance of each case. Thirdly, that where the belligerent and 
neutral rights conflict, all other circumstances being equal, the 
plea of necessity ought to decide the queslion in favour of the 
neutral. In the case supposed, the belligerent is seeking the mere 
exercise of a right, hut the neutral is occupied in his self preser- 
vation. These vessels did not seek convoy for any purpose, but they 
were forced into it ; they had no mntive to seek convoy as a pro- 
tection against Danish cruisers. They had, indeed, ether induce- 
ments lo put themselves under convoy ; the decrees of his majesty 
the emperor of France being then ip force, that system, working 
against the English orders in council, produced such a state of 
things, with regard to [be commerce of America, that scarcely one 
of its ships could move on the face of the ocean, without being ex- 
posed, under this unfortunate co-operation of hostile systems, to 
capture and confiscation. But, had (bis happened in the cases be- 
fore us, yet it would not have formed a just ground of capture nnd 
confiscation ; for, the merits or demerits of the Berlin aud Milan 
decrees out of the question, those decrees have not been adopted 
by Denmark ; indeed, at the lime the vessels were taken, his ma- 
jesty had not assumed any course, with respect lo the American 
commerce, from which evil was lo be apprehended ; hence, I beg 
leave lo repeat, that the vessels in question cannot be presumed to 
have sought protection under British convoy, for the purpose of 
avoiding bis cruisers. But if the contrary had been proved, if it 
stood confessed, that they had sought convoy againsi Danish crui- 
sers ; in that case, they would have been liable to capture, certain^ 
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]y, — but it is equally certain, that they would not have been liable 
to condemnation. 1 must again totally deny, that the rule laid down 
in the article of the royal instructions above cited, is supported bj 
any principle to be found in the law, — and 1 can confidently ask your 
excellency to show me any authorities in its favour, if the writers be 
silent on the subject, then their silence is to be construed favourably 
for the neutral. But the law says, that neutral goods found under the 
enemy^s forts, within his territory, or even on board his vessels at 
sea, which is to be u immediately and totally under his protection as 
is possible, — that these are not liable to confiscation, but shall be 
restored to the neutral owners. The doctrine laid down by Gro- 
tins, in the " De Jure Belli ac Pacis," on this point, has never been 
refuted, but has, on the conirary, been adopted by subsequent wri- 
ters. England herself has never gone to the extent of condtr.mning 
vessels upon the mere ground of their having been taken under 
enemies' convoy ; but she has captured theoi in that situation, and 
acquitted them.'' 

These vessels were condemned by the Danes, on the pre- 
tence, either that the property was English, the papers false, 
or that pretended certificates of origin were shown as given 
by the French consuls in America, when the French govern- 
ment had caused official notice to be given to the Danish go- 
vernment, on the 22d of September, 1810, that the French 
consuls were forbidden from furnishing these certificates. 
But upon proof being presented, that the French consuls in 
America did actually give these certificates, till the 13th of 
November, the Danish government immediately released all 
vessels furnished with them of a prior date.* As to the con- 

* Official statement of June 23, 1811. 

Captures in 1809, - - - 38 > ^ . ^ . , ^ 

^ J ^. ,o ^ ^^^sn islands. 

Condemnations, - - - 12 J 

Captures in Norway in 1810, - 36 

Pending of do. in High Court, 8, and not one finally condemned. 

Captures in Danish islands, in 1810, 68 

Condemnations, - - - 22 

Pending, 6 

Convov 
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, voy casea, the Danish government considered, that this circum- 
stance deprived them of their original character of neutrahty. 
" He who causes himself to be protected, by that act ranges 
himaeif on the side of the protector, and thus puts himself in op- 
position to the enemy of the protector, and evidently renounces 
the advantages attached to the character of friend to him, 
against whom he seeks protection. If Denmark should abandon 
this principle, the navigators of all nations would find their ac- 
count in carrying on the commerce of Great Britain under the 
protection of English ships of war, without running any risk. 
We every day see that this is done, the Danish government > 
not being able to place in the way of it sufficient obstacles." 
To this arbitrary, and obviously most unjust doctrine, the 
American government could never accede. But Denmark 
still continued to enforce it ; and not only the vessels already 
condemned were not released, but all captures of American 
vessels, under English convoy, were held to be legal. Great 
difficulties having arisen in the examination of the cases as to 
tjurisdiction, the French government proposed, that the prizes 
taken by privateers with French commissions, should be trans- 
ferred to Paris. But the Danish government did not consent 
to this. None of the vessels condemned in 1S09 or 1810 were 
released. No further interruption being given to American 
commerce in the Baltic, and no hope remaining that the con- 
demned cases would be revised, Mr. Erving left Copenhagen, 
in April, 1812, for Paris, leaving Mr. Forbes as an agent for 
the American claims. On the whole, this business terminated 
more favourably than could have been expected. The Danish 
government conducted with more justice than moat of the 
other European states against whom this country has claims, 
the condemnations being few in proportion to the captures. 
We cannot doubt, that some illegal trade was carried on on- 

Convoy cases, (1810,) - 
Condemned, - - - 
Pending, ^ . . , 

Torei oaptureain 1809, 18I0. 
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der the American flag at that tune. Indeed, we are officially 
informed of that fact, in a memorial of American dup masters 
to the President, in 1809, who had been taken, and cairied in- 
to Christiansand. That portion of American property, left 
by Mr. Erring in sequestration, on which acts of condemna- 
tion had been passed, has not been settled to this day ; and 
no change in the amount, or of the claim for indenmity, has 
taken place since Mr. Er^'ing left Copenhagen, in 1S12.* 

^ An account of the§e claims will be foond in the Boston Monthly 
Ma^^azine, for January, lcf2(p. 
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CHAPTER XV. 



RELATIONS WITH PORTUGAL, 



7'rade in Mediterranean, txposed to Barhan/ ennnrf, jirtt led to 
diplomatic interemtne — VuteU taken by Jtlgerinet oj early ai '86— 
Before revoialion protected by British posies — Number of captives in 
^QZ—Hwnphreys sent to Lisbon in '91 — Freire to this country- 
Legation suspended in 1801 — Smith in '07 — JVo eommereiat or 
oiktr treaty with Portugal. 

\FiiE state of our commerce in the Mediterranean, first led to 
a diplomatic intercourse with Portugal. The circumstances 
of alliances, boundaries and original claims have conferred a 
peculiar character and uncommon importance upon all the 
relations, both of the confederation and the present govern- 
ment, with France, Spain and England. And though Portu- 
gal fell within the limits of the European trade, allowed by 
the mother country, we are not aware that the commerce of 
that nation, or its situation, or any other consideration, pre- 
sented motives to a correspondence which were not common 
to nearly ali the European states. But the war, in which 
Portugal was engaged with Algiers in thj? early part of Presi- 
dent Washington's administration, suggested the expediency 
of sending a minister to that court. 
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Before the revolution, vessels from the American colonies, 
bound to the Mediterranean, sailed under the protection oP 
British passes, granted to all the subjects of the empire. 
The trade to the Mediterranean in flour, wheat, and fish, was 
very considerable, employing, in 1774, about 1200 men, and 
20,000 tons of shipping. But the independence of the colo- 
nies having necessarily deprived our vessels of this species of 
security, several fell into the hands of the Algerines, and 
about 130 seafaring people were carried into slavery.* The 
congress of the confederation, entirely destitute of funds, had 
no means of redeeming even the small number of individuals, 
taken in the second year after the peace ; but knowing the 
importance of the Mediterranean trade and its extremely 
exposed state, they employed, in '84, agents to proceed to 
Algiers and Morocco, for the purpose of making some sort of 
arrangement with those governments ; this was effected with 
Morocco, from whom, by the friendly interference of Spain, 
a ship had just been delivered ; but no arrangement was made 
with Algiers, nor were the men, taken in '85, ransomed, the 
Dey demanding 59,496 dollars for all the captives, whereas 
the agent was only authorized by Congress to offer 200 dol- 
lars a man. After this unsuccessful attempt. Congress ac- 
cepted the ofier of the services of the General of the religious 
order of the Mathurins,f but the revolution soon after begin- 
ning in France, this fraternity perished with the others. Very 

* 10 captured July '85, (21 originally captured.) 
105 « « October '93. 

This was the state of the captives Nov. 13, '93, at Algiers. Several 
had died, and three or four had been ransomed. The first vessels 
were taken by the Algerines in July '85 ; the schooner Maria, of Bos- 
ton, and ship Dauphin, of Philadelphia — ^the captives amounted to 21. 

t Ordo Religiosorum, S. S. Trinitatis Redemptionis Captivorum. 
(Bonnani.) They are called in English Mathurins, and brothers of 
the redemption. It was their business to go and ransom ehristiana, 
held in slavery on the Barbary coast. 
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'soon after the establishment of the constitution, negotiations 
were set on foot for the same purpose, but the demands of the 
Dey of Algiers were so exorbitant, that tlie government did 
not feel authorized to comply with them. Algiers, however, 
being then at war with Portugal, whose government had 
Bent some armed vessels into the Mediterranean i in order to 
arrest the depredations of thecorsairs, it was thought a favour- 
able opportunity to send a mission from the United States to 
the court of Lisbon, under the expectation of being ab!e to 
concert a plan of mutual protection. David Humphreys, of 
Connecticut, was, in February '91 , appointed minister resident, 
and soon after, this diplomatic courtesy was returned, on the 
part of Portugal, by the appointment of the Chevalier Freire* 
to the United States. 

The Portuguese continued to keep an armament in the 
Mediterranean, and afforded essential protection to our ves- 
sels, till the autumn of the year '93 ; regular convoys being 
appointed to sail at fixed periods from certain designated 
ports. But in that year a truce made with Algiers, exposed 
our vessels as well as those of the Hanseatic towns to the 
cruisers of the Barbary coast. In March '93, Col. Humphreys 
was directed to proceed to Algiers for the purpose of entering 
into some arrangement with that regency, and in '95 he was 
furnished with a full power to conclude a treaty with the 
emperor of Morocco. It is not obviously in place here to 
mention the proceedings of that agent with those powers. 
In '96, President Washington appointed Mr. John Quincy 
Adams, then minister resident at the Hague, minister pleni- 
potentiary to Lisbon. Before leaving the Hague, however, 
he was transferred to Berhn. William Lawton Smith, of 
South Carolina, was in the next year appointed with the same 
rank to Lisbon. Mr. Smith was the East minister to Por- 

* The chevalier (Cyprien-Bibeiro) Freire was transferred from this 
country to Madrid, and on the 39th of September, i801, signed the 
celebrated treaty of Bedojoz I'Plween Franr.e and Pornipal. 
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tugal, wc shall have occasion to mention within the limits of 
this work, the legation having been discontinned in June 
ISOl. This country has never concluded a treaty or conven- 
tion of any kind with Portugal, though at one period during 
the Peninsula war there was a great trade in provisions to 
Lisbon. 



CONCLUSION. 



The peace of Ghent is, properij, the first pcfiod in the di- 
plomatic history of this country. It is most probable, that 
the foreign relations will, hereafter, assume a diti'crent aspect, 
not only on account of the extraordinary revolution in South 
America, but because we cannot expect, again, to witness 
such another revolution as was consummated in Europe, fay 
the general pacification of 1814. 

Heretofore, nearly all the commerce of the United States, to- 
gether with every other sort of communication, whether relating 
to the arts, sciences, literature or diplomacy, has been held with 
Europe ; for, when this country became independent, every 
other portion of the American continent was in a condition of 
severe colonial subjection and oppression. America, follow- 
ing only that course of trade, indicated in the stipulations of 
treaties, fevourable in general, though not on the most liberal 
principles, speedily attracted the attention of the world, as a 
great neutral and commercial state ; and asserted claims ex- 
ceedingly vexatious and embarrassing to the belligerents, — 
though actually possessing, herself, neither the means nor the 
power to support and enforce her system of foreign policy. 
This peculiar and very remarkable anomaly in the situation 
and condition of tHe United States, imparted a very novel cha- 
racter to the wars in Europe, in themselves of an extraordina- 
ry description. Those wars have now ended ; and (separate 
from gome difficulties respecting the Turks and the Spanish 
islands in the West Indies) there is, unquestionably, the pro- 
spect of a long peace. But not one of the neutral doctrines, 
for which America has always contended, and from the viola- 
lion of which she has suffered so much, has yet been secured 
by treaty stipulation. The only undoubted foundation, laid 
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for peace, consists in the excellent domestic arrangements, 
nations appear to be making, for their own prosperity, welfare 
and safety. Congresses have settled many other matters, that 
were thought necessary for the repose of the world ; but regu- 
lations for the determination and preservation of neutral rights, 
perhaps one of the most effectual melhods of preventing wars, 
have not yet met with that serious and solemn attention, to 
which they are most justly entitled. 

Since the pacification of 1814, " eight sovereign and inde- 
pendent nations" have been erected, in South America, out 
of the ruins of the colonial governments. With these states, 
this country will probably have a great commercial and di- 
plomatic intercourse. On the subject of neutrality, their in- 
terests will be the same ; and from their situation, they will be 
equally removed from the power and ascendancy of Europe, 
The United States will naturally take the lead in all the con- 
cerns of this part of the world ; and, without entering into co- 
alitions or associations of any description, the influence of 
their institutions will be more extensively felt, — and the doc- 
trines of their neutral policy and commercial intercourse will, 
hereafter, find a wider sympathy, and will be asserted with a 
greater prospect of support and encouragement. A portion 
of Europe is engaged in resisting and counteracting this spi- 
rit and disposition ; — in re-instating, in its ancient strength and 
grandeur, what, in the French idiom, is called, the monarchi- 
cal principle. We have no reasons, perhaps, to expect wars 
from the opposition or rivalry of these systems, — but different 
races of men will certainly be prepared under their influence ; 
and, whatever efiect the spirit of free inquiry and general edu- 
cation may have on the relations of nations with each other, 
(for the experience of the world has not yet shown, that the 
most enlightened states are the least exposed to wars), there 
can be no doubt but that changes and improvements in go- 
vernments will, hereafter, be accomplished in a more gradual 
and satisfactory manner, and with less danger of violence and 
bloodshed. 
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TREATIES WITH FRANCE. 

1. Oi amity and commerce^ of the 6th of February, 1778 ; ne* 
gotiated at Paris, by C A. Gerard, B. Franklin, Silas Deane, 
and Arthur Lee. Ratified by Congress on the 4th of May^ 
1778. Annulled by act of Congress of July 7, 1798. 

2. Of alliance, of the 6th of February, 1778 ; negotiated at 
Paris, by C. A. Gerard, B. Franklin, Silas Deane, and Arthur 
Lee. Ratified by Congress on the 4th of May, 1778. Annul- 
led by act of July 7, 1791. 

3. Contract concerning the loan and re-payment of money, of 
the 16th of July, 1782; framed at Versailles, by Gravier de 
Vergennes, and B, Franklin. Ratified by Congress on the 
22d of January, 1 783. 

4. Convention concerning consuls and vice-consuls, of the 
14th of Novembeir, 1778; negotiated at Versailles, by L. C. 
de Montmorin and Th. Jefferson. Annulled July 7, 179R. 
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5. Convention lor terminating differences, of the SOtii of Sep- 
tember, 1800 ; negotiated at Paris, by Oliver Ellsworth, Wil- 
liam Aichardson Davie, William Vans Murray, and Joseph 
Bonaparte, Charles Pierre Claret Fleurieu, and Pierre Louis 
Roederer. Provisionally ratified on the 18th of February, 
1801 ; and finally declared to have been ratified on the 21st 
of December, 1801. Expired. 

G. Ceding Louisiana, of the 30th of April, 1803; negotiated 
at Paris, by Robert R. Livingston, James Monroe, and Barbe 
Marbois. Ratified on the 21st of October, 1803. 

7. Convention for the payment of sixty millions of francs to 
France for the cession of Louisiana, of the 30th of April, 1803 ; 
negotiated at Paris, by Robert R. Livingston, James Monroe, 
and Barbe Marbois. Ratified on the 21st of October, 1803. 

8. Convention to secure the payment of the sum due by France 
to citizens of the United States, of the 39th of April, 1803f ne- 
gotiated at Paris, by Robert R. Livingston, James Monroe, 
and Barbe Marbois. Ratified on the 21st of October, 1803. 



TREATIES WITH THE STATES GENERAL OF THE UNI- 
TED NETHERLANDS. 

1. Of amity and commerce, of the 8th of October, 1782; ne- 
gotiated at the Hague, by John Adams, George Van Rand- 
wyck, B. V. D. Santheuvel, P. V. Bleiswyk, W. C. H. Van 
Lynden, D. L Van Heeckeren, Joan Van Kuffeler, F. G. Va» 
Dedem, and H. Tjassens. Ratified by Congress on the 23d 
of January, 1783. 

2. Convention concerning vessels re-captur^d, of the Btb of 
October, 1782; negotiated at th,e Hague, by John ^dwis, 
Gewge Van Randwyck, B. V. D. Santheuvel, P. V. Bleiswyk, 
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VV. C. U. Vail Lynden, 1). I. Van Heeckcrcii, Joan Van Kul- 
feler, F. G. Van Dedem, and H. Tjassens. Ratified In ( 'di- 
gress on the 23d of January, 1783. 



TREATY WITH SWEDEN. 

1. Of amity and commerce, of the 3d of April, 1783 ; negoti- 
ated at Paris, by Gustavus Philip de Creutz, and Benjamin 
Franklin. Ratified by Congress on the 29th of July, 1783. 
By a separate article to this treaty, it was to have full effect 
only for fifteen years, counting from the day of the ratifica- 
tion. It consequently expired on the 29th of July, 179S. 

TREATIES WITH GREAT BRITAIN. 

1 . Provisional articles of peace, of the 30th of November, 
1782; negotiated at Paris, by Richard Oswald, John Adams, 
Benjamin Franklin, John Jay, and Henry Laurens. Sanction- 
ed by Congress on the 11th of April, 1783. 

2. Armistice, declaring a cessation of hostilities, of the 20th 
of January, 1783; negotiated at Versailles, by Alleyne Fitz 
Herbert, John Adams, and B. Franklin. Sanctioned by Con- 
gress on the 11th of April, 1783. 

3. Definitive treaty of peace, of the 3d of September, 1783; 
negotiated at Paris, by David Hartley, John Adams, Benja- 
min Franklin, and Joho Jay. Ratified by Congress on the 
14th of January, 1784. 

4. Treaty of amity, commerce, and navigation, of the 19th of 
November, 1794 ; negotiated at London, by William Wynd- 
ham, (baron Grenville,) and John Jay. The ratifications were 
exchanged at London, on the 28th day of October, 1795. 
The^r*^ explanatory article to this treaty Vvas ratified on the 

48 
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9th of May, 1796. The second explanatory article was ratified 
on the 5th of June, 1798. The former of these explanatory 
articles was negotiated at Philadelphia, on the 4th of May, 
1796, by P. Bond, and Timothy Pickering; and the latter at 
London, on the 15th of March, 1798, by Lord Grenville, and 
Rufus King. 

5. Convention relative to the execution of the 6th article of 
the treaty of the 19th of November, 1794, of the 8th January, 
1802 ; negotiated at London, by Robert Banks Jenkinson, 
(lord Hawkesbury,) and Rufus King. Ratified on the 26th 
of April, 1802. 

6. Oi peace and amity, of the 24th of December, 1814 ; ne- 
gotiated at Ghent, by James lord Gambier, Henry Goulburn, 
and WiUiam Adams, and John Quincy Adams, James A. Ba- 
yard, Henry Clay, Jonathan Russell, and Albert Gallatin. Ra- 
tified on the 17th of February, 1815. 

TREATIES WITH PRUSSIA. 

1. Of amity and commerce. This treaty bears no special 
date, but was signed by the negotiators as follows : by B. 
Franklin, at Passy, on the 9th of July, 1785 ; by Thomas Jef- 
ferson, at Paris, on the 28th of July, 1785 ; by John Adams, 
at London, on the 5th of August, 1 785 ; and by F. G. D. Thu- 
lemeyer, at the Hague, on the 10th of September, 1785. By 
the 27th article it was limited to ten years, and expired in 
1796. Ratified by Congress on the 17th of May, 1786. 

2. Oi amity and commerce, of the 11th of July, 1799 ; nego- 
tiated at Berlin, by John Quincy Adams, Charles William 
count of Finckenstein, Philip Charles of Alvensleben, and 
Christian Henry Curce. Ratifications exchanged at Berlin, 
on the 22d of June, 1800. By the 27th article, it was limited 
to ten years, and expired on the 22d of June, 1810. 
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TREATY WITH SPAIN. 



1. Of friendship, limits, and navigation, of the 27th of Octo- 
ber, 1795; negotiated at San Lorenzo el Real, by Thomas 
Pinckney, and the Prince of Peace. Ratified on the 3d of 
March, 1796.^ 

* United States Laws. 






•1.1 



III 

ill 
II I 






BS 






IN aseiffsi MST 



8SiKS5 



;2SiigSS 






SSSS S SSSSSSSS S3 ssss 
SISS £ sSill°SS iS |S3S 



gS=E322 3S£2SS:2 S 


££ 2222 






iiiiiii iSiiiiii i 


II llll 


mtm mum i 


= a pS'l 


2S2S22S 2222SS22 2 


S2 2222 


SSS---= osS = 2222 .5 










iitii^^z fiHthi<i 




Is lis! 


S'MmWsi'mm- 




-mm 


is-.-..-..-.is--.'.:-.-.,^i 


-- ii-... 


gl- ---„* K* 


■r... 


















j r ■■^ is 1 


5 '■''=; 


■ Lf^' ..? ?' .-. S--P. 1 = 


-u „- =- ' "2 






O 






on 

M 



ca 



H 
H 



Si 

U 

H 
9:2 



P 
O 



00 



7,901 56 
64,657 54 
30,032 84 
35,733 89 
21,766 70 
17,665 22 


CI 



^- 


CO 
CO 




0> Tl« n« »• M ©* 
W3 «5 X *0 l>i 

!»• M ©» 00 <J> 1*. 

t* «i w «o 5^ e^ 

^ !-• S>» ^ CO CO 
U5 f-< ^ CO 




1,184 91 
707 97 



^ C^ CO »-- 
10 G4 00 CO 

t* <M ^ ^ 
»0 CO !*• MS 
•• •* '^ ^S* 

— O". !-• CO 

F-« ^ ^ CO 



^ <0»^ 

94 OCO 

CO CO ^ 

95 CO o 



$ 



•* to 
CO©* 



^ W 2» 
t« t« o 

l«> U) CO 

u> © u^ 
CO O) CO 

00 O) G4 



CO 
CO 

00 

00 



CO -^ 
00 00 

^ CO 



© 



CO rr 
O CO 



e>i CO Ti« 

CO ^ CO 

00 00 O) 

fi i-< <N CO 



•f5 r.-i o> 

© ^ iO 

^ Tt © 
Oi CO *^ 

1-» ®* ^ 

00 



«* © © r*! ** © ^- 

0> © © 00 CO 'O ®< 

CO ^ © »^ »* ©• © 

I*. © U5 ff^ CO ^ CO 

^ ^ U) © ^ 00 00 

uTcT**©©*** CI 
55 Pi, gsi ^-H 



CO ^ 

©I CO 
** 80 

^2 



U §S28J5 



00 
OS 



CO r* 
<«y © 

00 00 
CO 



«* ^ © © M5 

f— CO Oi O '■) 
U) CO 00 00 © 

r- 00 t* W5 © 



O) © © 

CO CO u) 


6.213 
90,391 
11,255 



© 



© c 

o © 

© © 
d d 
d d •-« 



c 
© 



© 
d 



© 

© 

© 
d 

d 



© 
© 



©O 

d'^^r 



© 

d 

d 



s s sss 

ws ©I ^ ia^ 

d 1-4 d d d 



§sss 

® 2 2 S 

ssss 

O^ 0) O) Oi 



s 

© 

o 
© 

o» 



s 

© 

s 

o» 



ss s 



O) o> O) 



© © 

0)0> 



0» M5 00 © ** I* 

o -4 *- d d 1-4 

00 00 CO 00 00 00 



i-i CO 00 

© T-4 FN 

00 00 00 



FirtkO4or«u)0iTM© 
©©©©F-i^d«-< 
ooOooooooooooooo 



•S-5 
© t* 
l-< d 



0} 3 V O 

-s-g-s ts 



mm 

a. 

CO 

d 



oft 

4^ 4-> 

O) CO 

O Q 






6 *?i^•J bio b* 
OO^o<Sq«< 

•^ 04 T-4 GO 



ooo4oo o 22 00020000 2*2 



— o> © 
©FN d 

00 00 00 



X'S JO 

*-* A S 

o 2 2 



00 O) 

© © 

00 00 



00 00 00 00 



•N Tf t* 

00 oc 05 



■J U> *r 



o. c:* o. 



^r»o «*s F- j3 

•^ O *• ^ <• <• «« 

H . . . . 



Qa 

go 



^ a «5 ui ■3 

wd-«2 

C/3 



o 



O 

H 



fx ^ ^ ^ CO O) U) 

© © © ^ FN F- O 

00 00 CO 00 00 00 00 

f- — •-• S -^ "^ FN 

« 3 w is « O. « « hS 
*^ •-» O S CO < fc O < 

©oo©5r©oo3f^ 

FN. ^M d FN ^ d ^ 

G eA 

o- 2332^50 

b o 



12 

eo OB 
« 3 £ 

■^ ^ ^ 

• x: i^ 
o 5 - 



03 



CO 

00 

CO 
O) 

FN 

CO 



Si 



ss s 



o> 






00 

d 

CO 

C^ 

00 



o 
© 

CO 
O) 



en 



CO 



I • I I "O 

•* \ai 

S QO 

I I I a> I Sr 

Si CO 

•» « « 5 s ^^ 

t* c c * « * 

^ is a "O «- 



Of 



v 






& 

of 






Of js 

♦i* 



M 

m 

3 



d 

OS 

JS 



a 
o 



o 
o 



*- V ^ 

c c e 

S CL O 

acts 
ou4 



•« C 
'0 

•o 

o 

« 

V 

6 



M) 

a 

> 



' of 

•6 



^ s 



MB 

o 
O 



ol^ 



.« . 

« o 
o) S S 

• 3 C£ 
S (0 ■« 

5 go 
- J -S 



CQ 

O 

H 

M 

H 

O 
H 



8^ 



J 

O 

H 



a 

I 

8 

IS 



^Hr^ 



"X 



I 



{ 

^ on 



r 







STANFORD UNIVERSITY LIBRARIES 

STANFORD AUXILIARY LIBRARY 

STANFORD, CALIFORNIA 94305-6004 

(415) 723-9201 

All books moy be recalled offer 7 do/s 



DATE DUE 








^"1 


Uk^. " 



